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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5767/November 22, 1976 


REGISTRATION OF SECURITIES TO BE OFFERED OR 
SOLD PURSUANT TO CERTAIN EMPLOYEE BENEFIT 
PLANS 


The Securities and Exchange Commission today adopted 
amendments to Form S-8 [17 CFR 239.16b} under the 
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securities Act of 1933 (“Securities Act’) [15 U.S.C. 77a et 
seq.] for the registration of securities to be offered or sold to 
employees of the issuer, pursuant to certain employee 
benefit plans, through a prospectus containing a description 
of the plan and certain additional information and accom- 
panied or preceded by a copy of the issuer's annual report 
to shareholders. Form S-8 is a short registration form 
available for offers of securities made to employees of the 
issuer, and to employees of certain of its affiliates. These 


amendments in proposed form were pyblished. for: public. 


comment in Securities Act release No. 5723 (July 2, 1976) 
[41 FR 30273] and, except for the three areas -of major 
revision as discussed in this release, are adopted substan- 
tially as proposed. The three areas in which major revision 
is made are: (1) the use of the Form S-8 prospectus for 
reoffers; (2) the conditions governing the availability of the 
form; and (3) the need for an opinion of counsel concerning 
compliance with the Employee Retirement Income Security 
Act (“ERISA”). This action is being taken concurrently with 
the publiction for comment of proposed Rule 480 [17 CFR 
230.480] and amendments to Rule 459 [17 CFR 230.459] 
under Sections 6, 8 and 19(a) of the Securities Act to 
provide a means by which certain post-effective amend- 
ments to registration statements on Form S-8 would be- 
come effective automatically not less than 20 days after the 
date of filing without affirmative action by the Commission. 
See Proposed Rules in this issue at page 00.1 The Commis- 
sion is also requesting comments on the feasibility of 
permitting delivery to NASD member market makers of 
certain prospectuses, including those used in connection 
with reoffers and resales of securities registered on Form S- 
8, on account of transactions in securities which are traded 
over-the-counter.2 


During the past several months, the Commission has accel- 
erated its program to further integrate, streamline and 
update the corporate disclosure system it administers under 
the Securities Act and the Securities Exchange Act of 1934 
(“Exchange Act’). The adoption of new Form S-8 is an 
important step in which final amendments have been 
adopted under this program. Other aspects of this program, 
on which the Commission has invited public comment, 
include: proposed amendments to broaden the availability of 
Forms S-7 [17 CFR 239.26] and S-16 [17 CFR 239.27] 
under the Securities Act, Securities Act Release No. 5728 
(July 26, 1976) [41 FR 32540]; proposals to adopt a new 
registration form to allow a shorter prospectus to be used in 
connection with certain business combination transactions, 
Securities Act Release No. 5744 (October 4, 1976) [41 FR 
43876]; proposed amendmenis to the rules governing 
tender offers, including steps to allow persons making 
tender offers to communicate information to offerees in a 
more efficient and understandable form, Securities Act 
Release No. 5731 (August 6, 1976) [41 FR 33004]; and 
proposals to amend Forms 8-K [17 CFR 249.308] and 10-Q 
{17 CFR 249.308a} under the Exchange Act to reduce the 
number of current reports required to be filed on Form 8-K, 
Securities Exchange Act Release No. 12619 (July 19, 1976) 
[41 FR 29784}. It has also been announced that the 
Commission is reviewing the procedures available to small 
issuers to raise capital, and that proposals may be pub- 
lished soon to solicit comments on how these procedures 
may be simplified. 


BACKGROUND AND GENERAL DESCRIPTION 
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On July 2, 1976, the Commission published proposed 
amendments to Form S-8 under the Securities Act to reduce 
the cost and burden of preparing the form, and to improve 
the quality of disclosure provided to investors in registration 
statements prepared pursuant to the form as well as resolve 
certain interpretative questions which have arisen under its 
use. 


ADOPTION OF AMENDMENTS 


The Commission has considered all of the approximately 
160 letters of comment received on these proposals and 
has determined to adopt the amendments to Form S-8 
substantially as proposed, with several significant modifica- 
tions. The Commission is of the opinion that the modified 
and, in some instances, simplified disclosure requirements 
of the new form, together with the wider availability of the 
form, will provide information of material importance to 
investors which is better suited to their needs than the 
present form, with certain corresponding benefits to regis- 
trants. The issues raised by the commentators indicated 
that three major changes in the proposals were necessary 
and these changes are discussed below. 


A. The Rule as to Use of Form S-8 


The proposals contained five conditions to the use of Form 
S-8, three of which retained the substance of the four 
conditions to the use of Form S-8 now in effect. These 
conditions required quarterly withdrawal, payout within 30 
days of termination, no general obligations on the em- 
ployee’s credit, certain mandatory purchases of securities 
and limitations on transfer of options or rights. The Commis- 
sion believes that the classification of plans in accordance 
with their character in establishing eligibility for use of Form 
S-8 is no longer necessary. These conditions, which are in 
effect regulatory and not disclosure-oriented, are not neces- 
sary for the protection of investors, the public interest, in 
light of the purposes of the Securities Act, the substantial 
disclosure requirements under the Exchange Act [15 U.S.C. 
78a et seq., as amended by Pub. L. No. 94-29 (June 4, 
1975)], the regulatory protections provided by ERISA, and 
the disclosure requirements of Form S-8, as amended. For 
these reasons, the Commission is of the opinion that the 
requirements, particularly as to the adverse tax ramifications 
of proposed General Instructions A(a)(1) and (2), as applied 
to the varied types of plans now eligible to use the form, 
would impose a burden without a corresponding benefit to 
investors. In fact, in some situations, specifically as to the 
quarterly withdrawal and termination payout provisions in 
proposed Generai Instructions A(a)(1) and A(a)(2), the 
effect of compliance with the requirements would have 
detrimental tax consequences to the employee—participant. 
Accordingly, the proposed conditions have been deleted 
from General Instruction A and, with corresponding changes 
in wording and form, have been incorporated as disclosure 
items under new Item 1(f). 


The effect of these changes will be to make the short Form 
S-8 more widely available and to allow registrants greater 
flexibility in modifying their plans without running the risk 
that a given provision or modification thereto would cause 
Form S-8 to be unavailable. 


B. Reoffers or resales of Securities Acquired Pursuant to a 
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Registration Statement on Form S-8 


An overwhelming majority of the commentators urged dele- 
tion or drastic modification and clarification of the proposed 
General Instruction E which would have prohibited the use 
of the Form S-8 prospectus for reoffers or resales of 
securities acquired pursuant to a registration statement on 
Form S-8 by an affiliate of the issuer or any other person 
who may be deemed an underwriter of the securities. After 
considering these comments, the Commission has deter- 
mined to make significant revisions in the procedures by 
which an affiliate of the issuer may make registered reoffers 
and resales of securities acquired pursuant to a registration 
statement on Form S-8. These provisions, which are dis- 
cussed in greater detail later, will be closely monitored by 
the Commission to determine whether they are appropriate. 


The Commission has also reconsidered the impact which 
the foregoing proposed amendment would have had and 
has concluded that the reference to “underwriters” should 
be deleted from General Instruction E and that the limitation 
thus would be applicable only to affiliates, as defined in Rule 
405 [17 CFR 230.405] of the Securities Act. Accordingly, 
General Instruction E, as adopted, prohibits use of the Form 
S-8 prospectus for reoffers or resales of securities acquired 
pursuant to a registration statement on Form S-8 by an 
affiliate of the issuer; but reofiers or resales of the securities 
by such persons may be made pursuant to a separate 
prospectus of the type used on Form S-16, filed with the 
registration statement on the Form S-8, under certain condi- 
tions. 


The deletion of the term “underwriter” from General Instruc- 
tion E is intended to confirm and clarify that, apart from 
affiliates, recipients of securities pursuant to a registration 
statement on Form S-8 generally are not subject to any 
presumption as to their status as “underwriters” as defined 
in Section 2(11) of the Act. 


1. Registered reoffers and resales by affiliates. 


The Commission believes that the present procedures with 
respect to the use of Form S-8 prospectuses for registered 
reoffers do not provide adequate notice to the public or to 
the Commission with respect to the registered reoffer of 
securities; there is presently no requirement to identify 
selling security holders nor to indicate the amount of securi- 
ties proposed to be sold, nor even to indicate that the reoffer 
procedure is being used. Such a procedure is not permitted 
in connection with secondary offerings registered on any 
other registration form, and, in view of the fact that such 
affiliates are subject to certain liabilities under Section 15 of 
the Act for failure to disclose adverse material develop- 
ments of which they become aware through their status as 
controlling persons, the Commission believes that these 
inadequacies must be corrected. Moreover, existing Under- 
taking C(a) has been criticized since it provides uneven 
treatment as between reoffer transactions in listed securities 
and those traded only on the over-the-counter market. 
Accordingly, under new General Instruction E, the prospec- 
tus to be delivered to employees of the issuer, its parents or 
subsidiaries, would contain the traditional Form S-8 type 
information describing the employee benefit plan and the 
issuer. Any prospectus used for the public reoffer or resale 
by affiliates of the issuer would not contain information 


concerning the employee benefit plan but would be required 
to contain the information called for by either Form S-16 [17 
CFR 239.27] or Form S-1 [17 CFR 239.11]. 


For the reoffer prospectus, if the issuer meets the Rule as to 
the Use of Form S-7 [17 CFR 239.26], or if the amount of 
securities proposed to be reoffered or resold does not 
exceed, during any six month period, a specified amount, 
calculated at the date of filing the prospectus, and deter- 
mined by reference to Rule 144(e) [17 CFR 230.144] then 
the resales could be made pursuant to a prospectus con- 
taining Form S-16 information. However, subparagraph 1(b) 
of Instruction E makes clear that the amount limitation 
applies in the aggregate to the proposed reoffer or resale by 
each person affiliated with the issuer and by any other 
person with whom he acts in concert for the purpose of such 
sales. If the conditions of subparagraphs 1(a) or (b) are not 
met, then General Instruction E(2) states that the reoffer 


prospectus shall contain the information specified by Form 
S-1. 


This approach, subject to the described volume limits, will 
allow all registrants who file a registration statement on 
Form S-8, to use Form S-16 prospectus for registered 
reoffers by affiliates of securities acquired pursuant to that 
registration statement. This result is realized whether or not 
the registrant otherwise satisfies the conditions to the use of 
Form S-7. Thus, reoffers pursuant to new General Instruc- 
tion E(1)(b), although comparable in many respects to 
reoffers pursuant to Rule 144, are nonetheless somewhat 
less onerous than those under the rule due to the fact that 
the other requirements of Rule 144 need not be met. in 
particular, it may be noted that securities included in an 
effective prospectus on Form S-16, pursuant to General 
Instruction E(1)(b), may be offered and sold virtually at any 
time the seller desires, without the need for compliance with 
the procedures which have developed among selling secu- 
rity holders, issuers, brokers, transfer agents and counsel 
relative to compliance with Rule 144. Also, these transac- 
tions need not comply with other provisions of the rules, such 
as the two year holding period or manner of sale (“‘brokers’ 
transactions”) requirements of paragraphs (d), (f) and (g) of 
Rule 144. At the same time, it should be noted that in 
making a registered reoffer pursuant to a prospectus, rather 
than an unregistered reoffer pursuant to Rule 144, the seller 
does become subject to certain possible liabilities under 
Section 11 of the Act. 


Since Instruction E requires that the reoffer prospectus, 
whether on Form S-1 or Form S-16, be filed as a post- 
effective amendment to the registration statement, it might 
be possible under a single registration statement, simulta- 
neously or otherwise, to have two different prospectuses 
effectives—one containing Form S-8 information for delivery 
to employees, and the other containing Form S-16 or Form 
S-1 information to be delivered by affiliates in connection 
with public reoffers and resales. Consequently, there would 
be no need to “reregister” the securities proposed to be 
reoffered by affiliates, or to pay any new filing fee. 


2. Unregistered Reoffers and Resales 
Neither the proposed amendments nor the amendments as 


adopted alter the existing procedures concerning the use of 
Rule 144 for reoffers or resales of securities acquired 
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pursuant to a Form S-8 registration statement. The following 
discussion is included to clarify procedures in connection 
with Rule 144 and to set forth the manner in which they 
affect the operation and use of Form S-8. Generally, the 
interpretations which follow represent the present views of 
the Commission's staff. 


Rule 144 provides a method of unregistered resale for 
securities acquired in non-public offerings and for securities 
held by affiliates of the issuer. Eligibility for use of Rule 144 
is generally limited to persons holding “restricted securities” 
of the issuer; and to affiliates of the issuer, whether or not 
securities are “restricted.” Rule 144(a) defines “restricted 
securities” as meaning any securities acquired directly or 
indirectly from the issuer, or from an affiliate of such issuer, 
in a transaction or chain of transactions not involving any 
public offering.* 


Persons who acquire securities pursuant to a bona fide 
public offering registered on Form S-8, and who are not 
affiliates of the issuer at the time of their proposed reoffer, 
generally would be entitled to make unregistered public 
reoffers and resales in reliance upon the exemption set forth 
in Section 4(1) of the Act.5 If the affiliate’s securities are not 
included in a current reoffer prospectus, he may rely on 
Rule 144 to make reoffers and resales, and, in this situation, 
the application of the two-year holding period specified in 
Rule 144(d) depends on whether the offering on Form S-8 
involved a “public offering.” If it was a public offering, the 
affiliate need not meet the two year holding period prior to 
his reoffer or resale under Rule 144. 


C. Opinion of Counsel and Disclosures Concerning Compli- 
ance With Applicable Requirements of ERISA 


A number of commentators urged that, due to the complex- 
ity and newness of ERISA, the lack of final regulations 
interpreting and administering the statute, and the possible 
exposure of the attorney to significant civil liability and 
Commission enforcement action in the event of an erro- 
neous opinion, the proposed requirement in Instruction 3 of 
the Instructions as to Exhibits which would require, as an 
exhibit to the registration statement, an opinion of counsel 
concerning the plan’s compliance with the applicable re- 
quirements of that Act, would impose an impossible burden 
on the issuer without a corresponding benefit to investors. 
Accordingly, the reference in Instruction 3 to an opinion of 
counsel concerning the plan’s compliance with the applica- 
ble provisions of ERISA and the rules and regulations 
thereunder has been modified. If the plan is subject to 
ERISA, Instruction 3 requires as an exhibit to the registra- 
tion statement one of three things: (1) an opinion of counsel 
which states that the written plan document(s) comply with 
the applicable requirements of that Act; (2) a copy of the 
Internal Revenue Service determination letter that the plan 
is qualified under Section 401 of the Internal Revenue 
Code; or (3) an opinion of counsel, relying on the earlier 
determination letter, that any amendments to the plan 
adopted after issuance of the determination letter comply 
with the requirements of the Code pertaining to such 
amendments. 


Proposed Item 1(e) would have required information con- 
cerning the applicability of ERISA to the plan and a brief 
discussion of its impact on the plan and plan participants. 
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Again, the Commission recognizes that the complexity of, 
and lack of experience with, ERISA might have made such 
a requirement burdensome. Accordingly, the Item has been 
revised to require a brief indication of the ERISA provisions 
to which the plan is subject, and, if the plan is subject to 
ERISA, an identification of any protective provisions of Titles 
| and IV of that Act not applicable, along with a statement 
that such protections will not be extended to participants in 
the plan. 


D. Incorporation in Registration Statement of Summary Plan 
Descriptions Prepared Pursuant to the Employee Retire- 
ment Income Security Act of 1974 


As noted in Securities Act Release No. 5723 (July 2, 1976) 
[41 FR 30273] the Commission generally, in the interests of 
avoiding unnecessary costs and duplication of effort on the 
part of the issuer, will permit issuers to substitute summary 
plan descriptions® for any comparable disclosures required 
by Form S-8, by including a copy of the summary plan 
description as part of the S-8 prospectus, in lieu of ali or part 
of certain items of information required by the form. Initially, 
the Commission's staff will monitor this practice to deter- 
mine whether Form S-8 should be amended to permit 
ERISA summary plan descriptions to be substituted for the 
disclosure called for by specific items of Form S-8 


E. Rule 153 


Several commentators suggested that an equivalent to Rule 
153 [17 CFR 230.153] should be made available for securi- 
ties of reporting companies quoted on the National Associa- 
tion of Securities Dealers Automated Quotation System. 
They urged that existing practices pertaining to delivery of 
prospectuses be followed with respect to resales by affili- 
ates of securities acquired under Form S-8 and that brokers 
only be required to make actual delivery of a prospectus 
with respect to solicited transactions. The Commission 
generally agrees in broad terms with the expansion of Rule 
153 but will defer any such implementation pending careful 
study and consideration of the impact of such an amend- 
ment and invitation for public comment which was issued 
today in Securities Act Release No. 5768. (See Proposed 
Rules in this issue at p. ). 


OPERATION OF AMENDMENTS 


The amended Form S-8 will be applicable to registration 
statements filed on that form after December 31, 1976. 
Also, any post-effective amendment filed after such date to 
a registration statement on Form S-8 shall comply with the 
amended form. Any registration statement filed on Form S-8 
prior to that date, including pre-effective amendments 
thereto filed after such date, may rely upon the provisions of 
the existing Form S-8, or, at the registrant's option, upon the 
proposed amended form as set forth in Securities Act 
Release No. 5723. Registrants desiring to comply with the 
form as amended herein may do so voluntarily immediately. 


A significant portion of the commentators urged that em- 
ployee benefit plans registered on Form S-8 prior to the 
adoption of these amendments should receive ‘‘grand- 
father’ treatment with respect to post-effective amend- 
ments, including the availability of the Form S-8 prospectus 
for resales to the public as discussed above. The Commis- 
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sion has considered the impact which the foregoing amend- 
ments would have and has concluded that the disclosure to 
the public of the information required by the amended form 
is necessary and appropriate in the public interest, and that 
the benefits of these new procedures will outweigh any 
additional burdens which may be imposed on issuers. 
Moreover, there appears to be adequate lead time before 
the mandatory effective date of the revised form to enable 
employee benefit plans presently registered on Form S-8 to 
come into compliance with the amended form. The adopted 
amendments do not require registrants with current registra- 
tion statements on Form S-8 to file updating amendments 
any sooner than they otherwise would do so pursuant to 
Section 10(a)(3) of the Act.”? Moreover, the Commission 
believes that since some registration statements now on 
Form S-8 contemplate the sale of securities thereunder for 
periods of years, the administration of the registration re- 
quirements of the Act is significantly improved and simplified 
by establishing a time in the proximate future after which all 
new registration statements on Form S-8, and post-effective 
amendments thereto, will be subject to uniform require- 
ments and procedures. Accordingly; the amended form 
does not permit securities presently registered on Form S-8 
to be reoffered pursuant to the Form S-8 prospectus beyond 
the periods described above. 


Because these changes generally represent a relaxation of 
the proposed provisions, the Commission believes that 
none of these modifications need be republished for com- 
ment pursuant to the Administrative Procedure Act. Accord- 
ingly, the Commission hereby adopts the amended Form S- 
8 pursuant to the Securities Act of 1933, particularly Sec- 
tions 6, 7, 10 and 19(a) thereof. The text of the form as 
amended follows. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1See Securities Act Release No. 5768, (November 22, 
1976) [ FR]. 


2 Ibid. 


3 Rule 429 [17 CFR 230.429] under the Securities Act will 
allow securities previously registered under an earlier regis- 
tration statement to be offered and sold through the delivery 
of a prospectus filed as part of a subsequent registration 
statement, including those on new Form S-8. 


4 Recently, the Commission approved the reversal of the 
position stated in Securities Act Releases No. 5223 (Janu- 
ary 11, 1972) [37 FR 591} and 5243 (April 12, 1972) 
regarding the status of securities acquired pursuant to an 
employee's stock ownership plan. Formerly, it had been the 
position of the Commission that securities acquired by 
employees of an issuer pursuant to a stock bonus or similar 
plan were always ‘restricted securities” for purposes of 
Rule 144. The Commission has reversed that position 
respecting employee stock ownership plan shares in the 
hands of non-affiliate employees. (See Securities Act Re- 
lease No. 5750, October 8, 1976) [41 FR 45632]. 


5 Section 4(1) provides an exemption from the registration 
requirements for “transactions by any person other than an 
issuer, underwriter or dealer.” With respect to the availability 
of Rule 144 at various stages of the registration process, 
see Securities Act Release No. 5306 (September 26, 1972). 


§ Issuers are required, pursuant to Sections 102 and 104 of 
Title | of ERISA, to prepare and to furnish the plan partici- 
pants and beneficiaries, as well as the Secretary of Labor, 
summary plan descriptions which meet the requirements of 
Section 102 and the proposed regulations with respect to 
form and content. As of the date of this release, the 
Department of Labor has not adopted these regulations 
(published for comment at 40 FR 24642 (June 9, 1975)) in 
final form but has allowed employers to comply with the 
proposed regulations. See 41 FR 16857 and April 21, 1976 
Press Release (VSDL-76-706). 


7 Note should be made of Guide 3 under the Securities Act 
and its discussion of Rules 401 [17 CFR 230.401] and 432 
[17 CFR 230.432] on the applicability of amended rules and 
forms to previously filed statements. 

Form S-8 [17 CFR 239.16b] is amended to read as 
follows: §239.16b Form S-8, for registration under the 


Securities Act of 1933 of securities to be offered to employ- 
ees pursuant to certain pians. 


SECURITIES AND EXCHANGE COMMISSION 
FORM S-8 
REGISTRATION STATEMENT 
UNDER 
THE SECURITIES ACT OF 1933 





(Exact name of issuer as specified in its character) 





(State or other jurisdiction of incorporation or organization) 





(I.R.S. Employer identification No.) 





(Zip Code) 
(Address of Principal Executive Offices) 





(Full title of the plan) 





(Name and address of agent for service) 


Telephone number, including area code, of agent for serv- 
ice: 





Calculation of registration fee 


Proposed Proposed 
Title of minimum maximum 
securities | Amount offering aggregate Amount of 
to be to be price per _ offering registration 
registered registered share price fee 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 
FORM S-8 


FOR REGISTRATION UNDER THE SECURITIES ACT OF 
1933 OF SECURITIES TO BE OFFERED TO EMPLOYEES 
PURSUANT TO CERTAIN PLANS 


GENERAL INSTRUCTIONS 
A. Rule as to Use of Form S-8 


Any issuer which at the time of filing a registration statement 
on this Form has been subject to the requirement to file 
reports pursuant to Section 13 or 15(d) of the Securities 
Exchange Act of 1934 for the prior 90 days, and has filed all 
reports and other materials required to be filed by such 
requirements during the preceding 12 months (or for such 
shorter period that the registrant was required to file such 
reports and materials), and in the case of a company 
subject to Section 15(d), has furnished or prior to the 
effective date of the registration statement will furnish: an 
annual report to security holders for its last fiscal year 
containing substantially the information required by Rule 
14a-3 [17 CFR 240.14a-3] under the Securities Exchange 
Act of 1934, may use this Form for registration under the 
Securities Act of 1933 (‘the Act’) of the following securities: 


(a) Securities of such issuer to be offered to its employees, 
or to employees of its subsidiaries or parents, pursuant to 
any employee benefit plan. (See General Instruction B 
defining ‘‘plan’). 


(b) Interests in the above plans, if such interests constitute 
securities and are required to be registered under the Act. 
(See Securities Act Release No. 4790 (July 13, 1965) [30 
FR 9059] and Section 3(a)(2) of the Act.) 


B. Application of General Rules and Regulations. 


Before undertaking the preparation of the registration state- 
ment, reference should be made to the General Rules and 
Regulations under the Act, particularly Regulation C [17 
CFR 230.400-494]. Regulation C contains general require- 
ments regarding the preparation and filing of the registration 
statement. The definitions contained in Rule 405 [17 CFR 
230.405] of Regulation C should be especially noted. For 
purposes of this Form the term “employee” is defined as 
any director, trustee, officer or other employee. The term 
“issuer” as used in this Form means the person whose 
securities are to be offered pursuant to the plan. As used in 
General Instruction A to this Form, the term ‘plan’ shall 
include any purchase, savings, option, bonus, appreciation, 
profit sharing, thrift, incentive, pension or similar plan. 


C. Documents Comprising the Registration Statement. 

The registration statement will consist of the facing sheet of 
the Form, the prospectus, the required undertakings, signa- 
tures, consents of experts, exhibits and any other informa- 
tion or documents filed as part of the registration statement. 


D. Preparation of Prospectus. 
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The prospectus shall contain the information called for by all 
of the items of the Form, and negative answers to any items 
may be omitted. 


The information required should be presented in a clear, 
concise and understandable fashion. Avoid unnecessary 
and irrelevant details, repetition or the use of unnecessary 
technical language. 


E. Unavailability of the Form S-8 Prospectus for Reoffers or 
Resales. 


The Form S-8 prospectus will not be available for reoffers or 
resales of securities acquired pursuant to this registration 
statement by affiliates of the issuer, as defined in Rule 405 
under the Act. However, such affiliates may reoffer or resell 
such securities pursuant to a separate prospectus, filed with 
the registration statement on this Form S-8, prepared in the 
following manner: 


(1) Such prospectus may be prepared in accordance 
with the requirements of Form S-16 [17 CFR 239.27] 
if: 


(a) The issuer, at the time of filing such pro- 
spectus, satisfies the conditions set forth in the 
Rule as to the Use of Form S-7 [17 CFR 
239.26]; or 


(b) The amount of securities proposed to be 
reoffered or resold pursuant to the prospectus 
by each person affiliated with the issuer, and 
any other person with whom he is acting in 
concert for the purpose of selling securities of 
the issuer, does not exceed, during any six 
month period, the amount specified in Rule 
144(e) [17 CFR 230.144e], calculated as of the 
date of filing such prospectus. 


(2) Such prospectus shall be prepared in accordance 
with the requirements of Form S-1 [17 CFR 239.11] 
under the Act, if subparagraph (1), above, does not 
permit the use of a prospectus on Form S-16. 


NOTES: 


1. The information in a prospectus used for reoffers or 
resales shall be updated through an amended prospectus 
filed in accordance with Section 10(a)(3) of the Act. The 
information responding to Item 5 of Form S-16 and Item 19, 
Instruction 3 of Form S-1 may be updated more frequently 
through the filing of a post-effective amendment, or through 
a supplement to the prospectus filed pursuant to Rule 
424(c) [17 CFR 230.424(c)] under the Act, to reflect new 
volume limitations and additional amounts of securities 
proposed to be offered. 


2. Registered securities may be included in a reoffer pro- 
spectus if they have been acquired by the selling security 
holder pursuant to the plan, or if it is reasonably expected 
that they will be so acquired within 16 months after the 
effective date of the prospectus 


3. The term “plan” as used in General Instruction E shall be 
the same as is set forth in Rule 144(a)(2) under the Act. 





INFORMATION REQUIRED IN THE PROSPECTUS 
Item 1. General Information Regarding the Plan. 


(a) Give the title of the plan, the name, address and phone 
number of the issuer whose securities are to be offered 
pursuant to the plan, and the name of each company whose 
employees are entitled to participate in the plan. 


Instruction. lf employees of all subsidiaries and parents of 
the issuer are entitled to participate in the plan, a statement 
to that effect will suffice without naming each. However, if 
each such employer is not named in the prospectus, an 
exhibit should be filed naming them. 


(b) State the general purpose of the plan, when it was 
created, the parties thereto, the manner of its creation, its 
duration, and any provisions for its modification, earlier 
termination or extension. 


(c) Describe briefly any tax effects which may accrue to 
employees as a result of participation in the plan, the tax 
effects, if any, upon the issuer, and state whether or not the 
plan is qualified under Section 401(a) of the Internal Reve- 
nue Code. 


(d) State as of the latest practicable date, the approximate 
number of employees participating in the plan and the 
number eligible to participate. 


(e) Briefly indicate whether the plan is subject to any 
provisions of the Employee Retirement Income Security Act 
of 1974 (“ERISA”), and identify those provisions to which it 
is subject. If the plan is subject to some but not all of the 
principal protective provisions of Titles | and IV of that Act, 
briefly describe the protective provisions not applicable and 
state whether such protections will be extended to partici- 
pants of the subject plan by the registrant. 


(f) In situations in which participation in the plan may involve 
unusual risks to the participant, as for example, when the 
plan imposes a substantial restriction on the ability of a 
participant to withdraw his contributions, or when participa- 
tion in the plan may obligate the participant's general credit 
in connection with purchases on a margin basis, prominent 
disclosure of such risks should be set forth in the prospec- 
tus. 


Item 2. Securities to be Offered and Employees Who May 
Participate in the Plan. 


(a) State the title and total amount of securities to be offered 
pursuant to the plan. Indicate the source of any limitation on 
the amount of securities to be offered. 


(b) Describe briefly any restrictions on resale of the securi- 
ties purchased under the plan which may be imposed upon 
the employee-purchaser. 


(c) Indicate each class or group of employees who may 
participate in the plan and state the basis upon which the 
eligibility of employees to participate therein is to be deter- 
mined. 


(d) With respect to the plan, state the maximum and 


minimum amounts of securities which may be purchased by 
or issued to, or options which may be granted to, (1) any 
director or executive officer, (2) any other officer, and (3) 
any employee or the basis for determining such amounts. 


Instruction. The term “executive officer” means the presi- 
dent, secretary, treasurer, any vice president in charge of a 
principal business function (such as sales, administration or 
finance) and any other officer who performs similar policy 
making functions for the registrant. 


Item 3. Purchase of Securities Pursuant to the Plan. 


State the period of time within which employees may elect 
to participate in the plan, the price at which the securities 
may be purchased or the basis upon which such price is to 
be determined. 


Instructions. 1. \f the securities are to be offered pursuant to 
options, state when the options become exercisable, the 
exercise price, the basis for determining such price, whether 
and under what circumstances such price may be modified 
and by whom, the maximum amount which may be exer- 
cised in any year, whether such amounts are cumulative, 
and the period during which all options must be exercised. 


2. Indicate whether adjustment will be made for changes in 
the securities resulting from stock dividends, stock splits 
and similar changes. 


3. Where the total market value of securities called for by 
outstanding options as of the specified date referred to in 
this item does not exceed $10,000 for any specified officer 
or director, or $30,000 for all officers and directors as a 
group, or for all option holders as a group, this item need 


.not be answered with respect to options held by such 


person or group. 
Item 4. Payment for Securities Offered. 


(a) State when and the manner in which employees are to 
pay for the securities purchased pursuant to the plan. If 
payment is to be made by payroll deductions or other 
installment payments, state the percentage of wages or 
salaries or other basis for computing such payments, and 
the time and manner in which an employee may alter the 
amount of such deduction or payment. 


(b) State the nature and frequency of any reports to be 
made to participating employees as to the amount and 
status of their accounts. 


Instruction. \f the plan is one under which credit is extended 
to finance the acquisition of securities and Regulation G or 
T is applicable, it should be noted whether the respective 
requirements of Regulation G [12 CFR 207] or T [12 CFR 
220] have been met. 


item 5. Contributions Under the Plan. 


(a) If contributions are to be made under the plan by the 
issuer or any employer, state who is to make such contribu- 
tions, when they are to be made and the nature and amount 
of each contribution. If such contributions are not a fixed 
amount, state the basis for computing contributions. If the 
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issuer has discretion concerning such contributions, or if 
contributions are measured other than by reference to the 
employees’ contributions, provide information for the past 
five fiscal years describing the amount of the issuer's 
contributions. 


(b) State the amount each employee is required or permit- 
ted to contribute or, if not a fixed amount, the percentage of 
wages or Salaries or other basis of computing contributions. 


item 6. Withdrawal From the Plan - Assignment of Interest. 


(a) Describe the terms and conditions under which a partici- 
pating employee may (1) withdraw from the plan and 
terminate his interest therein, or (2) withdraw funds or 
investments held for his account without terminating his 
interest in the plan. 


(b) State whether, and the terms and conditions upon which, 
the plan permits an employee to assign or hypothecate his 
interest in the plan. 


Item 7. Defaults Under the Plan. 


State separately every event of default under the plan with 
which a participating employee or employer may be charged 
and describe fully the consequences thereof, including any 
forfeiture or penalty which may be thereby incurred. 


Item 8. Administration of the Plan. 


(a) Give the name and complete address of the persons 
who administer the plan and state the capacity in which they 
act (such as trustee or managers) and the functions which 
they perform. State the nature of any material relationship 
between the administrators and the employees, the issuer 
or its affiliates. 


(b) Describe the manner in which the administrators of the 
plan are selected, their term of office and the manner in 
which they may be removed from office. 


(c) State the annual amount of compensation, if any, 
received by the administrators of the pian from assets of the 
plan. 


Item 9. Investment of Funds. 


(a) If participating employees may direct all or any part of 
the assets under the plan to two or more investment media, 
describe the provisions of the plan with respect thereto and 
set forth in tabular form, where appropriate, for each of the 
past five years (or such lesser period as each such invest- 
ment medium has been available) financial data which, in 
the opinion of the issuer, will enable such employees to 
make informed investment decisions concerning such in- 
vestment media. 


(b) If any person other than a participating employee has 
discretion with respect to the investment of all or any part of 
the assets of the plan in one or more investment mediums, 
name such person and describe the policies followed and to 
be followed with respect to the type and proportion of 
securities or other property in which the funds of the plan 
may be invested. 
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(c) State whether assets are to be purchased under the pian 
in the open market or otherwise. If they are not to be 
purchased in the open market, then state from whom they 
are to be purchased and describe the fees, commissions or 
other charges paid. If the employer or any of its affiliates, or 
any person having a material relationship with the employer 
or any of its affiliates, directly or indirectly, receives any part 
of the aggregate purchase price (including fees, commis- 
sions or other charges), explain. 


NOTE: If the plan is not qualified under Section 401 of the 
Internal Revenue Code of 1954, as amended, consideration 
should be given to the applicability of the Investment 
Company Act of 1940. See Securities Act Release No. 4790 
(July 13, 1965). 


Item 10. Charges and Deductions and Liens Therefor. 


(a) Describe all charges and deductions, other than taxes, 
which may be made against employees participating in the 
plan or against funds, securities or other property held 
under the plan and indicate who will receive, directly or 
indirectly, any part thereof. Such description should include 
charges and deductions which may be made upon the 
termination of an employee's interest in the plan, or upon 
partial withdrawals from the employee’s account thereunder. 


(b) State whether or not under the plan, or pursuant to any 
contract in connection therewith, any person has or may 
create a lien on any funds, securities or other property held 
under the plan. If so, describe fully the circumstances under 
which the lien was or may be created. 


Item 11. Financial Statements of the Plan. 


The following financial statements shall be furnished for any 
plan the interests in which are being registered hereunder. 


(a) An audited statement of financial condition as of the end 
of the latest two fiscal years of the plan (or such lesser 
period as the plan has been in existence). 


(bo) An audited statement of income and changes in plan 
equity for each of the latest two fiscal years of the plan (or 
such lesser period as the plan has been in existence). 


Instructions. 1. \f audited financial statements substantially 
meeting the above requirements have been furnished to all 
employees who receive a copy of the prospectus, or will be 
furnished to all such employees concurrently with the pro- 
spectus, such financial statements may be incorporated in 
the prospectus by reference, provided copies of the report 
or other documents containing such financial statements are 
filed as exhibits to the registration statement. 


2. The statements required by this item shall be prepared 
and audited in accordance with the applicable provisions of 
Article 6C, Regulation S-X [17 CFR Part 210] and shall be 
accompanied by the schedules specified in that Regulation. 


3. Notwithstanding Rule 6.34(a) of Regulation S-X, Sched- 
ule 1 need be filed only for the most recent period for which 
each statement of financial condition is filed. 


NOTE: Reference is made to Item 49, Securities Act Re- 











) 





lease No. 4936 [33 FR 18617], as amended. 


Item 12. Capital Stock to be Registered. 


If capital stock is to be registered, state the title of the class 
and furnish the following information. 


(a) Outline briefly (1) dividend rights; (2) voting rights; (3) 
liquidation rights; (4) pre-emptive rights; (5) conversion 
rights; (6) redemption provisions; (7) sinking fund provi- 
sions; and (8) liability to further calls or to assessment by 
the issuer. 


(b) If the rights of holders of such stock may be modified 
otherwise than by a vote of a majority of the shares 
outstanding, voting as a class, so state and explain briefly. 


(c) Outline briefly any restriction on the repurchase or 
redemption of shares by the issuer while there is any 
arrearage in the payment of dividends or sinking fund 
installments. If there is no such restriction, so state. 


Instructions. 1. Only a brief summary of the pertinent 
provisions from an investment standpoint is required. A 
complete legal description of the provisions referred to is not 
required and should not be given. Do not set forth the 
provisions of the governing instruments verbatim; only a 
succinct resume is required. 


2. If the rights evidenced by the securities to be registered 
are materially limited or qualified by the rights of any other 
class of securities, include such information regarding such 
other securities as will enable investors to understand the 
rights evidenced by securities to be registered. 


Item 13. Other Securities to be Registered. 


If securities other than capital stock are to be registered, 
outline briefly the rights evidenced thereby. 


Instruction. Information comparable to that called for by Item 
12 and the instructions thereto shall be furnished. 


GENERAL NOTE TO ITEMS 14, 15, 17 AND 18: IN- 
STRUCTIONS 1 TO ITEMS 14, 15, AND 18 PERMIT 
INCORPORATION BY REFERENCE IN THE PROSPEC- 
TUS OF INFORMATION INCLUDED IN THE ISSUER'S 
ANNUAL REPORT TO SECURITY HOLDERS WHICH 
SUBSTANTIALLY MEETS THE REQUIREMENTS OF 
THESE ITEMS. PORTIONS OF THE ANNUAL REPORT 
NOT SO SPECIFICALLY INCORPORATED ARE NOT 
DEEMED FILED FOR PURPOSES OF THE ACT. REFER- 
ENCE IS MADE TO UNDERTAKING A(a) REQUIRING 
THE ISSUER TO TRANSMIT ITS ANNUAL REPORT TO 
EACH EMPLOYEE TO WHOM THE PROSPECTUS IS 
SENT. 


Item 14. Summary of Operations of the Issuer. 
Furnish in comparative columnar form a summary of opera- 
tions for the issuer, or for the issuer and its subsidiaries 


consolidated, or both, as appropriate, for— 


(a) each of the last five fiscal years of the issuer (or for the 
life of the issuer and its predecessors, if less) and 


(b) any additional fiscal years necessary to keep the sum- 
mary from being misleading. 


Instructions. 1. If the annual report of the issuer to its 
security holders for its last fiscal year includes a summary of 
operations substantially meeting the above requirements 
and Management's Discussion and Analysis of the Sum- 
mary of Earsings, when applicable, such summary and 
discussion may be incorporated by reference in the pro- 
spectus, provided copies of the report containing such 
information are filed as an exhibit to the registration state- 
ment. 


2. Subject to appropriate variation to conform to the nature 
of the business, the following items shall be included: net 
sales or operating revenues; cost of goods sold or operating 
expenses (or gross profit); interest charges; income taxes; 
net income before extraordinary items; extraordinary items, 
and net income. 


3. If a period or periods reported on include operations of a 
business prior to the date of acquisition or for other reasons 
differ from reports previously issued for any period, the 
summary shall be reconciled as to sales or revenues and 
net income in the summary or by footnote with the amounts 
previously reported. 


4. If appropriate, the summary shall be prepared to show 
earnings applicable to common stock. Per share earnings 
and dividends declared for each period of the summary 
shall be included and the basis of the computation stated 
together with the number of shares used in the computation. 


5. In cases of delay between the fiscal year end and 
effectiveness of the registration statement, more recent 
financial data, including interim earnings when such infor- 
mation has been published or issued to security holders, 
should be included, but need not be covered by the accoun- 
tant’s opinion. 


NOTE: Reference is made to Guide 22, Securities Act 
Release No. 4936 [33 FR 18617], as amended. 


Item 15. Market Prices of the Issuer’s Securities and Divi- 
dend Policy. 


Identify the principal market in which securities of the class 
to be offered are traded, and state the high and low sales 
prices for such securities (or, in the absence of such 
information, the range of bid and asked quotations) and the 
dividends paid on such securities for each quarterly period 
during the issuer’s two most recent fiscal years. State the 
source of the quotations. 


Instructions. 1. Information in the issuer’s most recent 
annual report to security holders may be incorporated by 
reference in response to this item, provided copies of the 
report containing such information are filed as an exhibit to 
the registration statement. 


2. In connection with securities traded over-the-counter, 
state whether the prices represent quotations between 
dealers without adjustments for markup, markdown or com- 
missions and that such prices do not necessarily represent 


_ actual transactions in the stock of the company. 
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Item 16. Description of Certain Significant Developments in 
the Last Three Years. 


If within the past three years there has been any bank- 
ruptcy, receivership or similar proceeding or any material 
reorganization, capital readjustment or succession or the 
acquisition or disposition of any material amount of assets, 
otherwise than in the ordinary course of business, involving 
the issuer or any of its significant subsidiaries, describe 
briefly the nature and results of such events upon the 
business of the issuer. 


Item 17. Financial Statement of the Issuer. 


Include the audited financial statements of the issuer re- 
quired to be included in the annual report which the issuer 
has filed or is required to file for its last fiscal year pursuant 
to Section 13 or 15(d) of the Securities Exchange Act of 
1934. If the issuer includes in its annual report certified 
financial statements of the issuer and its subsidiaries con- 
solidated, the latter shall be furnished in lieu of the financial 
statements of the issuer. No schedules need be included. 


Instruction. \f the annual report of the issuer to its security 
holders for its last fiscal year includes audited financial 
statements substantially meeting the above requirements, 
such statements may be incorporated by reference in the 
prospectus. If such financial statements are incorporated by 
reference in the prospectus, copies of the annual report 
shall be filed as an exhibit of the registration statement and 
the accountant’s certificate shall be manually signed on one 
of such copies. 


NOTE: Reference is made to Guide 23, Securities Act 
Release No. 4936 [33 FR 18617], as amended. 


Item 18. The Issuer's Business and Management. 


(a) Include a description of the business done by the issuer 
-and its subsidiaries during the fiscal year which will, in the 
opinion of management, indicate the general nature and 
scope of the business of the issuer and its subsidiaries. 
Inciude information as comprehensive as that required by 
Item 1(c)(1) of Form 10-K [17 CFR 249.311] regarding the 
issuer's lines of business and by Item 1(c)(2) of Form 10-K 
regarding its classes of similar products and services. 


(b) Identify each of the issuer’s directors and executive 
officers, and indicate the principal occupation or employ- 
ment of each such person and the name and principal 
business of any organization by which such person is so 
employed. 


Instruction. Information in the issuer's most recent annual 
report to security holders may be incorporated by reference 
in response to this item, provided copies of the report 
containing such information are filed as an exhibit to the 
registration statement. 


Item 19. Parents of Registrant. 

List all parents of the issuer showing the basis of control 
and, as to each parent, the percentage of voting Securities 
owned or other basis of controi by its immediate parent, if 
any. 


992/SEC DOCKET 


Instruction. Include the issuer and show the percentage of 
its voting securities owned or other basis of control by its 
immediate parent. If any parent is a resident of, or a 
corporation or other organization formed under the laws of, 
any foreign country, give the name of such country for each 
such foreign parent, and, if it is a corporation or other 
organization, state briefly the nature of the organization. 


NOTE: Reference is made to Rule 405 [17 CFR 230.405] 
and Rule 410 [17 CFR 230.410] to Regulation C [17 CFR 
230.400-404]. 


PART ll. INFORMATION NOT REQUIRED IN PROSPEC- 
TUS UNDERTAKINGS 


A. To Transmit Certain Material 


(a) The undersigned issuer hereby undertakes to deliver or 
cause to be delivered with the prospectus to each employee 
to whom the prospectus is sent or given, a copy of the 
issuer's annual report to stockholders for its last fiscal year, 
unless such employee otherwise has received a copy of 
such report in which case the issuer shall state in the 
prospectus that it will furnish a copy of such report on 
request of the employee. If the last fiscal year of the issuer 
has ended within 120 days prior to the use of the prospec- 
tus, the annual report for the preceding fiscal year may be 
so delivered, but within such 120 day period the prospectus 
will be updated through the filing of a post-effective amend- 
ment to reflect the financial information for the last fiscal 
year, and the annual report for the last fiscal year will be 
furnished to each such employee. 


(b) The undersigned issuer hereby undertakes to transmit or 
cause to be transmitted to all employees participating in the 
plan, who do not otherwise receive such material as stock- 
holders of the issuer, of the time and in the manner such 
material is sent to its stockholder, copies of all reports, 
proxy statements and other communications distributed to 
its stockholders generally. 


B. Undertaking to File Prospectuses as Amendments. 


The undersigned issuer hereby undertakes that every pro- 
spectus which purports to meet the requirements of Section 
10(a)(3) of the Act will be filed as part of an amendment to 
the registration statement and will not be used until such 
amendment has become effective, and that the effective 
date of each such amendment shall be deemed the effec- 
tive date of the registration statement with respect to 
securities sold pursuant to such prospectus after such 
amendment has become effective. 


SIGNATURES 


The Issuer. Pursuant to the requirements of the Securities 
Act of 1933, the issuer has duly caused this registration 
statement to be signed on its behalf by the undersigned, 
thereunto duly authorized, in the City of 
and State of , on this 
day of 
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(Issuer) 
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By (Signature and Title) 


Pursuant to the requirements of the Securities Act of 1933, 
this registration statement has been signed below by the fol- 
lowing persons in the capacities and on the dates indicated. 





(Signature) (Title) (Date) 


The Plan. Pursuant to the requirements of the Securities Act 
of 1933, the plan has duly caused this registration statement 
to be signed on its behalf by the undersigned, thereunto 




















duly authorized, in the City of , and State 
of , on the day 
of a i: eae 
# (The Plan) 
By " (Signature and Title) ee 


Purusant to the requirements of the Securities Act of 1933, 
this registration statement has been signed below by the 
following persons in the capacities and on the date indicated. 





(Signature) (Title) (Date) 


Instruction. 1. The registration statement shall be signed by 
the issuer and, where there is created under the plan an 
unincorporated association, a trust, committee or other legal 
entity, by such association, trust, committee or other legal 
entity), their respective principal executi ve officers, principal 
accounting officers and by at least the majority of the 
respective board of directors or persons performing similar 
functions. 


2. The name of each person who signs the registration 
statement shall be typed or printed beneath his signature. 
Any person who occupies more than one of the specified 
positions shall indicate each capacity in which he signs the 
registration statement. 


INSTRUCTIONS AS TO EXHIBITS 


Subject to the rules as to incorporation by reference, the 
exhibits specified below shall be filed as a part of the 
registration statement. Exhibits shall be appropriately let- 
tered or numbered for convenient reference. Exhibits incor- 
porated by reference may bear the designation given in the 
previous filing. 


1. Copies of the plan as presently in effect. 


2. Copies of all constituent instruments (other than the plan 
itself) defining the rights of employees who participate in the 
plan. 


3. An opinion of counsel as to the legality of the interests 
and the securities to be registered, indicating whether they 
will when sold be legally issued, fully paid and nonassessa- 
ble. If the plan is subject to the requirements of ERISA, 
either (i) an option of counsel which confirms compliance of 
the provisions of the written documents constituting the plan 
with the requirements of that Act pertaining to such provi- 


sions, or (ii) a copy of the Internal Revenue Service determi- 
nation letter that the plan is qualified under Section 401 of 
the Internal Revenue Code, or (iii) an opinion of counsel, 
attaching a copy of the determination letter, that any 
amended provisions of the plan adopted subsequent to 
such determination comply with the requirements of that Act 
pertaining to such provisions. 


4. Copies of all summaries of the plan or other written 
communication intended to be used in connection with the 
offer or sale of the securities to be registered. 


5. Copies of any waivers or undertaking required by Note 
(a) to Rule 460 [17 CFR 230.460]. (See also Guide No. 46 
in Securities Act Release No. 4963 [33 FR 18617].) 


6. Copies of the issuer's annual report to security holders for 
its last fiscal year incorporated by reference pursuant to 
Items 14, 15, 17 and/or 18. Such report, except for those 
portions thereof which are incorporated by reference in the 
registration statement, is to be furnished for the information 
of the Commission and is not to be deemed “filed” as part 
of the registration statement. If the financial statements in 
the report have been incorporated by reference in the 
registration statement, the accountants’ certificate shall be 
manually signed in one copy. 


7. Copies of the exhibit called for by the Instructions to Item 
1(a), if applicable. 


[Secs. 6, 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 209, 
48 Stat. 906, 908; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 
1051; 15 U.S.C. 77f, 77g, 77), 77s(a)). 





SECURITIES ACT OF 1933 
Release No. 5768/November 22, 1976 


EFFECTIVE DATE OF AMENDMENTS TO REGISTRA- 
TION STATEMENT AND POSSIBLE EXPANSION OF 
DEFINITIONAL RULE 


Notice of Proposals to Adopt a New Rule, an Amendment to 
a Rule and Invitation for Comments [File No. 57-659] 


The Commission today proposed for public comment new 
Rule 480 [17 CFR 230.480] under the Securities Act of 
1933 (“Act”) [15 U.S.C. 77a et seq.] together with a 
conforming amendment to Rule 459 [17 CFR 230.459] 
under the Act. The purpose of the proposals is to provide a 
means by which certain post-effective amendments filed to 
registration statements on Form S-8 [17 CFR 239.16b] 
under the Act might become effective automatically, without 
affirmative action on the part of the Commission or its staff 
pursuant to delegated authority. This proposal, which would 
be in the nature of an experiment, is taken in conjunction 
with other Commission action of this date adopting a revised 
Form S-8 (Securities Act No. 5767 (November 22, 1976). 


The Commission also specifically invited comments on 
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possible amendments to expand Rule 153 [17 CFR 
230.153] to permit delivery of prospectuses relating to 
securities registered on Form S-8 which are traded in 
unsolicited transactions on the automated quotation system 
of a national securities association registered under Section 
15A of the Securities Exchange Act of 1934 (“Exchange 
Act”) [15 U.S.C. 78a et seq., as amended by Pub. L. No. 
94-29 (June 4, 1975)]. 


INTRODUCTION AND BACKGROUND 


Under the present procedure, Section 8(c) of the Act 
requires that all amendments filed after the effective date of 
a registration statement shall become effective on such date 
as the Commission may determine.’ Thus, affirmative action 
by the Commission presently is always required for a post- 
effective amendment to become effective. In contrast, new 
registration statements may become effective automatically 
pursuant to Section 8(a) of the Act twenty days after they 
are filed. 


The Commission has determined that under certain condi- 
tions it would be appropriate for a post-effective amendment 
to become effective automatically, in the same manner a 
new registration statement presently may become effective. 
Although the staff of the Commission will continue to review 
post-effective amendments filed pursuant to Rule 480(a), 
the rule, if adopted, will eliminate any need for affirmative 
action by the Commission or its staff, and issuers filing 
amendments under the new rule may have some added 
assurance that their filings will become effective on the 
schedule which they establish. The Commission intends to 
issue orders confirming that amendments have become 
effective pursuant to Rule 480, and copies of these orders 
will be transmitted to registrants and included in the Com- 
mission’s public files. However, any failure or delay in 
issuing an order would not prevent an amendment from 
becoming effective pursuant to Rule 480, if the conditions of 
the rule are met. 


In the event the Commission determines that the disclosure 
in a post-effective amendment filed pursuant to Rule 480 
includes any untrue statement of a material fact, or omits to 
state any material fact required to be stated therein or 
necessary to make the statements therein not misleading, 
the Commission may, of course, issue a stop order pursuant 
to Section 8(d) of the Act. 


SYNOPSIS OF THE PROPOSED AMENDMENT 


Proposed Rule 480(a) sets forth several conditions which 
must be satisfied in order for the post-effective amendment 
to become effective automatically. The first condition is that 
the amendment and any prospectus included therein must 
be prepared in accordance with the requirements of Form 
S-8 under the Act, including new General Instruction E of 
Form S-8. Due to the novel nature of the rule, the Commis- 
sion believes it is appropriate at this time to limit the scope 
of the rule in this manner. 


Subparagraph (a) also requires that the effective date 
selected by the registrant be not less than twenty days 
following the date of filing the amendment. The twenty-day 
requirement parallels that of Section 8(a) of the Act for new 
registration statements and is required to be set forth on the 
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facing page of the amendment. Since Rule 474 [17 CFR 
230.474] states that the date on which amendments are 
actually received by the Commission shall be the date of 
their filing, registrants who, for example, mail amendments 
to the Commission for filing should take into account what- 
ever time might be required for the mail. In the event an 
amendment filed pursuant to proposed Rule 480(a) does 
not conform with the twenty-day requirement, the rule would 
not cause the amendment to become effective, unless the 
registrant files another amendment to extend the proposed 
effective date set forth on the cover page to comply with the 
twenty day requirement. Normally, the Commission would 
not object if an amendment filed solely to extend the 
effective date specifies a new effective date which is twenty 
days or more after the filing of the earlier post-effective 
amendment to which it relates. 


The final condition of proposed Rule 480(a) is that the 
registrant must include a legend on the facing page of the 
amendment and satisfy the conditions described in the 
legend. The legend wouid require that the registrant state 
the date on which it intends for the amendment to become 
effective, subject, of course, to the twenty-day requirement 
discussed above. Also the legend would require that the 
registrant state that it has filed in a timely manner all reports 
required to be filed by Section 13 or 15(d) of the Securities 
Exchange Act of 1934 during the preceding 12 months, and 
have been subject to such filing requirements for the past 
90 days.? The legend also states that the registrant not be 
required to file a quarterly or annual report pursuant to 
Section 13 or 15(d) prior to the date it has specified for the 
amendment to become effective, unless the financial data in 
such report is included in the prospectus. One purpose of 
this condition is to assure that any updating material which 
may be required by Guide 22 of the Guides for Preparation 
and Filing of Registration Statements Under the Securities 
Act of 1933 is included in the prospectus before the 
amendment becomes effective under the proposed rule. 


Paragraph (b) of proposed Rule 480 states that if an 
amendment filed pursuant to proposed Rule 480(a) includes 
a copy of a prospectus, such amendment shall not become 
effective under the rule if a subsequent amendment, also 
relating to the prospectus, is filed before the prior amend- 
ment becomes effective. Rule 472(a) [17 CFR 230.472(a)] 
states that every amendment which relates to a prospectus 
shall include copies of the prospectus as amended. Thus, if 
the registrant files an amendment revising the prospectus 
during the period which the earlier amendment is yet to 
become effective, proposed Rule 480(b) would preclude the 
earlier amendment from becoming effective under the rule 
To provide a convenient means by which registrants may 
revise the proposed effective date of an amendment filed 
under proposed Rule 480(a), paragraph (b) also states that 
amendments which do nothing more than revise the date on 
which prior amendment is to become effective may be made 
by telegram or letter. This provision parallels the one for 
new registration statements in Rule 473( c) [17 CFR 
230.473(c)]. 


Proposed Rule 480(c) simply states that post-effective 
amendments not filed pursuant to proposed Rule 480(a) 
shall become effective on such date as the Commission 
may determine, pursuant to Section 8(c) of the Act. Also, 
confori.\ing amendments are being proposed to Rule 459 to 











indicate the manner in which days are counted in computing 
the twenty-day requirement. 


OPERATION OF THE PROPOSALS 


Any interested person wishing to submit written comments 
concerning the rule and amendments to rules proposed 
herein is invited to do so during the comment period which 
terminates on February 15, 1977. Mindful of its responsibili- 
ties to weigh with care the costs and benefits which result 
from its rules, the Commission specifically invites comments 
on the cost to registrants and other of these proposals. 


All communications should be submitted in triplicate and 
addressed to George A. Fitzsimmons, Secretary, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 on or before February 15, 1977. 
Such communications should refer to File No. S7-659 and 
will be available for public inspection. 


SOLICITATION OF PUBLIC COMMENTS ON POSSIBLE 
AMENDMENTS TO RULE 153 


As a result of several letters of comment responding to the 
proposed amended Form S-8 as set forth in Securities Act 
Release 5723 (July 2, 1976) [41 FR 30273], the Commis- 
sion has authorized the study and consideration of extend- 
ing the procedures available under Rule 153 under the Act 
to transactions effected on the automated quotation system 
of a national securities association registered under Section 
15A of the Exchange Act. Rule 153 provides generally that 
the requirement of Section 5(b)(2) of the Act that a transac- 
tion be “preceded by a prospectus” may be satisfied 
constructively through the actual delivery of prospectuses to 
the national securities exchange on which the transaction if 
effected. The rule contemplates that such prospectuses 
then may be redelivered to members of such exchange 
upon their request. Initially, the Commission is considering 
the feasibility of permitting delivery to a national securities 
association registered under Section 15A of the Exchange 
Act or to member market makers of such associations of 
certain prospectuses, including those used in connection 
with reoffers and resales of securities registered on Form S- 
8, in connection with transactions effected on such quota- 
tion systems. In this regard, the Commission recognizes the 
importance of receiving the views of all persons and entities 
associated with and affected by such a revision, including 
members of the general public, individual investors, compa- 
nies with securities registered on Form S-8, interested 
professionals, members of the investment community, mar- 
ket makers and any other interested parties. After consider- 
ing the comments in response to this request, and at a later 
stage in the development of specific amendments, if any, to 
Rule 153, the Commission intends to solicit the views of all 
interested parties on specific proposals. 


Accordingly, the Commission hereby invites all interested 
parties to submit their views in writing, or any or ail issues 
raised by such an expansion of the use of Rule 153, 
including the feasibility of, need for and impact of any such 
amendment. It is requested that these comment letters be 
submitted, by separate letter, in the manner indicated 
above. 


The Commission hereby proposes for comment proposed 


Rule 480 and a proposed amendment to Rule 459 pursuant 
to Sections 6, 8 and 19(a) of the Act. The text of the 
proposals is set forth below. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 Section 8(c) states that: 


An amendment filed after the effective date of the 
registration statement, if such amendment, upon its 
face, appears to the Commission not to be incomplete 
or inaccurate in any material respect, shall become 
effective on such date as the Commission may deter- 
mine, having due regard to the public interest and the 
protection of investors. 


2 Although these conditions, in certain respects, duplicate 
proposed conditions governing the availability of Form S-8, 
the Commission believes they are necessary and appropri- 
ate for proposed Rule 480. See Securities Act Release No. 
5723, 9 SEC Docket 1014 (July 2, 1976), 41 FR 30273 (July 
22, 1976). 


TEXT OF PROPOSED AMENDMENTS 


|. Securities Act Rule 480 (Section 230.480) is proposed to 
read as follows: 


§ 230.480 Effective date of post-effective amendments on 
Form S-8. 


(a) Except as provided by Section 8(d) of the Act and sub- 
paragraph (b) of this rule, an amendment in which any 
prospectus filed therewith is prepared in accordance with 
the requirements of Form S-8 [17 CFR 239.16b], including 
General Instruction E thereunder, and which is filed after the 
effective date of the registration statement, shall become 
effective on such date as the registrant may specify, pro- 
vided: (1) such date is not less than twenty days following 
the date of filing such amendment; and (2) the registrant, on 
the facing page of the amendment, sets forth the following 
legend and satisfies the conditions thereof. 


This amendment shall hereafter become effective in accord- 
ance with the provisions of Section 8(c) of the Act and Rule 
480(a) thereunder on (date). The regis- 
trant: (i) has filed in a timely manner all reports required to 
be filed by Section 13 or 15(d) of the Securities Exchange 
Act of 1934 during the preceding 12 months; (ii) has been 
subject to such filing requirements for the past 90 days; and 
(iii) has included in the prospectus financial data, including 
interim earnings information, to be disclosed in any quarterly 
or annual report required to be filed by it on or before the 
above specified date. 





(b) An amendment filed in accordance with subparagraph 
(a) of this rule and which includes a copy of a prospectus 
shall not, become effective under this rule if a subsequent 
amendment relating to such prospectus is filed before the 
prior amendment becomes effective. Any subsequent 
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amendment which does nothing more than revise the date 
on which a prior amendment is to become effective may be 
made by telegram or letter; each such telegraphic amend- 
ment shall be confirmed in writing within a reasonable time 
by the filing of a signed copy of the amendment. 


(c) In accordance with Section 8(c) of the Act, an amend- 
ment filed after the effective date of the registration state- 
ment and not filed pursuant to subparagraph (a) of this rule 
shall become effective on such date as the Commission 
may determine, having due regard to the public interest and 
the protection of investors. 


ll. Securities Act Rule 459 (Section 230.459) is proposed to 
be amended to read as follows: 


§ 230.459 Calculation of effective date. 


Saturdays, Sundays and holidays shall be counted in com- 
puting the effective date of registration statements under 
Section 8(a) of the Act and of post-effective amendments 
under Rule 480 [17 CFR 230.480] of the Act. In the case of 
statements and amendments which become effective on the 
twentieth day after filing, the twentieth day shall be deemed 
to begin at the expiration of nineteen periods of 24 hours 
each from 5:30 p.m. eastern standard time or eastern 
daylight-savings time, whichever is in effect at the principal 
office of the Commission on the date of filing. 


[Secs. 6, 8, 19(a), 48 Stat. 78, 79, 85; sec. 209, 48 Stat. 
908; sec. 301, 54 Stat. 857; sec. 1, 79 Stat. 1051; 15 U.S.C. 
77t, 77h, 77s(a)]. 





SECURITIES ACT OF 1933 
Release No. 5769/November 23, 1976 


The Securities and Exchange Commission has issued an 
order permanently suspending the Regulation B exemption 
from registration under the Securities Act of 1933, as 
amended, with respect to the public offering of fractional 
undivided work-interests in oil and gas leases in the follow- 
ing Hyco Oil, Inc. offering: J.C. Maxwell “A” Lease (File No. 
20-2125A1). 


According to the Order, the Commission has reason to 
believe that no exemption is available for such offering 
under Regulation B because the offeror failed to comply 
with Rule 318(b) [17 CFR 230.218(b)] in that it used 
supplemental sales literature in the form of a tax brochure, 
contrary to the provisions of Rule 318. 





SECURITIES ACT OF 1933 
Release No. 5770/November 23, 1976 
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PERMANENT SUSPENSION OF THE REGULATION B 
EXEMPTION OF DALLAS OIL & GAS, INC. 


The Securities and Exchange Commission has issued an 
order permanently suspending the Regulation B exemption 
from registration under the Securities Act of 1933 with 
regard to the public offering of fractional undivided interests 
in oil and gas leases in the following Dallas Oil & Gas, Inc. 
(Dallas) offerings: 


No. 32-Allan Pickus (File No. 20-1887A33); No. 40-Schroe- 
der (File No. 20-1887A34); No. 34-Frank Martin (File No. 
20-1887A35); No. 33-George Levasser (File No. 20- 
1887A36); No. 35-Howard Graves (File No. 20-1887A37);: 
No. 36-Arthur H. Lamborn (File No. 20-1887A38); No. 37- 
Breck Harris (File No. 20-1887A39); No. 38-Sandy I., C.C. 
Boies Lease (File No. 20-1887A40); No. 39-Debbie; Frank 
Martin Lease (File No. 20-1887A41); No. 41-Bob Wayne, 
C.C. Boles Lease (File No. 20-1887A42); No. 42-Jerry 
Phillips, C.C. Boles Lease (File No. 20-1887A43); No. 50- 
Michelle, Clifford John & Sonona Gail Leech Teinert, Donald 
L. & Eliz. Koch Lease (File No. 20-1887A44); No. 34A- 
Tasca G. Johnson Heirs Lease (File No. 20-1887A45); No. 
43-Darwin E. Peterson, Johnson Heirs (File No. 20- 
1887A46); No. 44-C.B. Long & J.H. Johnson Heirs (File No. 
20-1887A47). 


The Commission has reason to believe that the exemption 
from registration afforded by Regulation B is unavailable 
because Dallas has not complied with the terms and condi- 
tions of Regulation B in that (1) Dallas Oil & Gas, Inc., and 
Ray Griffin, president of Dallas Oil & Gas, Inc. were 
restrained and enjoined permanently on February 14, 1975, 
by the Supreme Court of the State of New York, in and for 
the County of New York, from offering or selling securities 
within and from the State of New York, including securities 
in the form of working interests in oil leases, without 
complying with Article 23-A of the General Business Law; 
and further were restrained and enjoined from violating the 
provisions of Article 23-A of the General Business Law of 
the State of New York; and (2) Dallas failed to disclose that 
on February 14, 1975, Dallas Oil & Gas, Inc. and Ray 
Griffin, president of Dallas Oil & Gas, Inc., were restrained 
and enjoined permanently by the Supreme Court of the 
State of New York, in and for the County of New York, from 
offering or selling securities within and from the State of 
New York, including securities in the form of working 
interests in oil leases, without complying with Article 23-A of 
the General Business Law; and further were restrained and 
enjoined from violating the provisions of Article 23-A of the 
General Business Law of the State of New York. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 12990/November 18, 1976 








NOTICE OF FILING OF PROPOSED RULE CHANGE AS 
AMENDED BY THE OPTIONS CLEARING CORPORA- 
TION (File No. SR-OCC-76-3) 


The Options Clearing Corporation (“OCC’’) submitted on 
November 5, 1976, an amendment to the proposed 
changes to Rule 305 originally filed on May 25, 1976, in 
accordance with Rule 19b-4 under the Act (File No. SR- 
OCC-76-3). The amendment would require each clearing 
member to file copies of Parts | and II of the SEC FOCUS 
Report with OCC, either directly (by the member itself) or 
indirectly (by the member’s designated Examining Author- 
ity). 


Publication of the submission is expected to be made in the 
Federal Register during the week of November 22, 1976. 
Interested persons are invited to submit written data, views, 
and arguments concerning the submission within twenty- 
one days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-OCC-76-3. 


Copies of the submission, with accompanying exhibits, and 
all written comments will be available for public inspection at 
the Securities and Exchange Commission's Public Refer- 
ence Room, 1100 L Street, N.W., Washington, D.C. Copies 
of the filing will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12992/November 17, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE INCORPORATED 


File No. SR-PSE-76-19 


The Pacific Stock Exchange Incorporated (“PSE”) submit- 
ted on June 17, 1976 a proposed rule change under Rule 
19b-4 to amend Section 18(c)(2) of Exchange Rule X 
regarding suitability standards for option writing by cus- 
tomers of Exchange members or member organizations 


Publication of the submission is expected to be made in the 
Federal Register during the week of November 15, 1976. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings 
to determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission with 


14 days from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Secu- 
rities and Exchange Commission, 500 North Capito! Street, 
Washington, D.C. 20549. Reference should be made to File 
No. SR-PSE-76-19. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12993/November 18, 1976 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-76-4) 


ORDER GIVING NOTICE OF CANCELLATION OF PUBLIC 
HEARINGS 


The Securities and Exchange Commission today an- 
nounced the cancellation of the public hearings scheduled 
to commence on November 22, 1976' with respect to 
proposed Rules G-8, G-9 and G-10 filed by the Municipal 
Securities Rulemaking Board (‘the Board”) to establish 
recordkeeping and preservation requirements for municipal 
securities brokers and municipal securities dealers. 


As a result of discussions on November 12, 1976 the 
Commission and the Board reached an understanding in 
concept as to appropriate recordkeeping requirements for 
municipal securities brokers and municipal securities deal- 
ers which will eliminate the need to comply with more than 
one set of recordkeeping rules. 


By resolving those issues which were to be the subject of 
the scheduled hearings, the aforementioned discussions 
have obviated the need for such hearings, and, accordingly, 
it is ordered that the hearings scheduled to commence on 
November 22, 1976 with respect to SR-MSRB-76-4 be, and 
hereby are, cancelled. 


By the Commission. 
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George A. Fitzsimmons 
Secretary 





1 Notice of the Public Hearings was given in a Commission 
Release (Securities Exchange Act Release No. 12957, 
November 5, 1976), and by publication in the Federal 
Register (41 F.R. 49558, November 9, 1976). 


2 This understanding was announced by the Commission in 
a press release on November 12, 1976. The release stated 
that: 


“As a result of discussions, the Commission and the Munici- 
pal Securities Rulemaking Board today reached an under- 
standing respecting the recordkeeping requirements of mu- 
nicipal securities brokers and municipal securities dealers 
which will eliminate the need to comply with more than one 
set of recordkeeping rules. Subject to public comment, 
securities firms will have the option of complying either with 
the Board’s or the Commission’s recordkeeping rules and 
banks will be subject to the Board's rules. 


Accordingly, the Commission announced today that it will 
cancel the hearings scheduled for November 22, 1976, 
regarding the rules submitted by the Municipal Securities 
Rulemaking Board relevant to recordkeeping. 


Both the Commission and the Municipal Securities Rule- 
making Board will promptly issue revisions to their respec- 
tive rules to reflect this understanding. It is anticipated that 
the application of the Commission's and the Board's record- 
keeping rules, as modified, will be monitored during a one- 
year period.” 


It is anticipated that the Board will file amendments to the 
proposed rules which will reflect the substance of the 
understanding reached on November 12, 1976 and it is 
expected that at such time the order of proceedings (Securi- 
ties Exchange Act Release No. 12933, October 27, 1976) 
issued with respect to the proposed rules will be withdrawn. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12994/November 18, 1976 


Enforcement Obligations of Exchanges and Associations 
[File No. S7-634] 


The Commission today adopted a new section 240.19g2-1 
of Title 17 of the Code of Federal Regulations (‘Rule 19g2- 
1”). Rule 19g2-1 relieves national securities exchanges and 
registered securities associations from certain obligations to 
enforce the Securities Exchange Act of 1934 (the “Act”).' 
The rule was proposed in Securities Exchange Act Release 
No. 12483 (May 26, 1976),2 and interested persons were 
invited to submit comments; the rule as adopted reflects 
certain technical amendments based in large part on the 
comments received. 
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BACKGROUND AND PURPOSE 


Rule 19g2-1 was proposed in order to refine the extent to 
which national securities exchanges and registered securi- 
ties associations should be obligated to “enforce compli- 
ance” (within the meaning of Section 19(g)3) with the Act 
and the rules thereunder by members and persons associ- 
ated with members. Section 19(g)(1) of the Act requires 
each self-regulatory organization to comply with the Act, the 
rules and regulations thereunder and its own rules and, 
absent reasonable justification or excuse, to enforce compli- 
ance by its members and persons associated with its 
members.4 


While Section 19(g)(1) of the Act may be viewed, in some 
measure, as a restatement of prior law,5 Congress recog- 
nized that the broad statement of enforcement obligation 
that section contains would require refinement. The grow- 
ing diversification of securities firms into non-securities 
activities did not dictate that the jurisdiction of the self- 
regulatory organizations should thereby be automatically 
extended’ and it was clear that such organizations “should 
never be placed in the position of being insurers of their 
members’ compliance.’® Accordingly, the Congress in- 
tended that the broadly stated enforcement duty contained 
in Section 19(g)(1) be qualified in three respects. 


First, the duty to enforce the Act is subject to the provisions 
of Section 17(d). Among other things, that section author- 
izes the Commission to relieve any self-regulatory organiza- 
tion of responsibility to “enforce compliance” by any person 
who is a member of more than one self-regulatory organiza- 
tion and to allocate among those organizations the authority 
to adopt rules governing matters as to which they would 
otherwise share authority. That section contemplates that 
the Commission will use its authority to avoid unnecessary 
regulatory duplication and to foster both coordination among 
self-regulatory organizations and development of a national 
market system. The Commission has recently adopted Rule 
17d-2 (17 CFR 240.17d-2) to implement Section 17(d).9 


Secondly, Section 19(g)(1) qualifies the obligation to en- 
force compliance with the phrase “absent reasonable justifi- 
cation or excuse.” Generally an exchange or association will 
have “reasonable justification or excuse” for failing to pre- 
vent a particular violation of the Act or the rules thereunder 
as to which it is required to enforce compliance, unless, at a 
time when action reasonably within its capacity would have 
prevented the violation, it knew, or, in view of all the facts 
and circumstances, should have known, that a member or 
person associated with a member proposed to commit acts 
constituting the violation.'° Similarly, an exchange or asso- 
ciation should normally have “reasonable justification or 
excuse” with respect to any failure to stop a course of 
conduct which violates any provision of the Act or the rules 
and regulations thereunder and as to which it is required to 
enforce compliance unless it knew, or, in view of all the 
facts and circumstances, should have known, that its sys- 
tem of reports, examinations and inspections was in mate- 
rial respects inadequate, in relation to resources reasonably 
available to it for the purpose of detecting such a course of 
conduct.'' Also, in appropriate circumstances, an exchange 
or association will have “reasonable justification or excuse” 
if its failure to enforce compliance resulted from its reliance 
in good faith upon reports prepared by qualified independ- 





ent third parties, such as independent accountanis, unless 
the exchange or association possessed or should otherwise 
have discovered information suggesting the need for further 
inquiry. 


The third qualification to the broad general enforcement 
obligation is Section 19(g)(2), which authorizes the Com- 
mission to relieve by rule any self-regulatory organization of 
the obligation to enforce compliance with provisions of the 
Act or the rules thereunder by members or classes of 
persons associated with a member of any such self-regula- 
tory organization.'2 This obligation with respect to “persons 
associated with a member’’?3 particularly requires clarifica- 
tion. Associated persons include, for example, a member's 
corporate parent or affiliates, regardless of whether they are 
engaged in securities activities or where their activities are 
carried out. That definitional breadth might cause self- 
regulatory organizations, in order to be in a position to 
document “reasonable justification or excuse,’ to subject 
their members’ collateral business activities to otherwise 
unwarranted scrutiny. It also could introduce some genuine 
confusion between necessary and appropriate regulatory 
measures, on the one hand, and improperly restrictive 
regulatory (or quasi-regulatory) schemes, on the other. In 
proposing Rule 19g2-1, the Commission recognized the 
clear and present need to avoid confusion in that area by 
focusing self-regulatory responsibility more precisely 
through an exemptive rule. 


SCOPE OF SELF-REGULATION 


Any exercise of the power under Section 19(g)(2) to relieve 
exchanges and associations of their enforcement responsi- 
bility requires consideration of the continuing role self- 
regulation is to play under the Act. In adopting Rule 19g2-1, 
the Commission has paid particular attention not only to its 
own experience with self-regulation over the years and to 
the comments received on the proposed rule, but also to 
Congressional expressions over the last several years con- 
cerning the proper function of self-regulation. The legislative 
history of the Act and, more recently, Congressional studies 
of the self-regulatory process focused specifically on its 
virtues and problems as did the Congress again in consider- 
ing the specific provisions of the 1975 Amendments. Ac- 
cordingly, the Commission has carefully considered that 
record, which is summarized below, in developing Rule 
1992-1. 


During the more than forty years that followed the passage 
of the Act in 1934 and preceded the enactment of the 1975 
Amendments, the exchanges and the NASD have been 
relied on to a great extent to enforce the Act and the rules 
and regulations thereunder, as well as their own rules. That 
delegation was intended to minimize direct federal regula- 
tion, even in view of the limitations inherent in the very idea 
of self-regulation.'4 


In 1963, the Commission's Special Study'> examined expe- 
rience with self-regulation up to that time. It noted, among 
other things, that the success of self-regulation in serving 
the public interest had been at times “uneven,”'® warned of 
the dangers of self-regulation’s anti-competitive tendencies, 
and stressed the need for effective governmental supervi- 
sion: 


[S]elf-regulation by a member organization involves 
some degree of impairment of competition and public 
control is necessary not only to insure that such 
impairment is compensated for by effective regulation, 
but also to insure that the kinds and extent of impair- 
ment are only such and no greater than required by 
the exigencies of regulation. Inherent in self-regulation 
is the “private” formulation of restrictive standards of 
business conduct and their enforcement by, at the 
very least, exclusionary practices. It is essential that 
the standards and their application not be left to the 
unfettered discretion, or perhaps even lack of bona 
fide regulatory purpose, of the private regulators.'” 


Sparked several years later by the paperwork crisis of the 
late 1960's and the attendant failure of several major 
brokerage firms, the Congress began studying the securities 
markets, including the operation of the self-regulatory mech- 
anism, with a view to overhauling the Act.'® The Senate 
Study, echoing the earlier Special Study, observed in part: 


The Congress has always recognized that the practi- 
cality and positive advantages of self-regulation must 
be balanced against the fundamental weaknesses 
and limitations. Inherent in self-regulation is the “pri- 
vate” formulation of restrictive standards of business 
conduct and their enforcement by exclusionary and 
other ‘anti-competitive’ practices. Therefore, the 
temptation will always be present for businessmen to 
use their self-regulatory powers to impair competition 
in order to advance private economic interests rather 
than to satisfy regulatory needs. ... 


... Because of the scope of their jurisdiction and the 
temptations inherent in their position, government 
oversight of the self-regulatory agencies is necessary 
to assure that they do not exercise their delegated 
power in a manner inimical to the public interest and 
that they do exercise their power effectively to meet 
regulatory needs. [Footnotes omitted.]'9 


As a consequence of the House and Senate Studies, the 
1975 Amendments substantially revised Sections 6 (relating 
to exchanges) and 15A (relating to securities associations) 
of the Act to require that the rules of exchanges and 
associations accomplish the purposes enumerated — and 
no other purposes.2° Furthermore, while the Act had origi- 
nally permitted exchanges broad discretion in such matters 
as formulating admission standards for their members, the 
1975 Amendments eliminated all discretion by requiring 
admission of any registered broker or dealer meeting objec- 
tive standards and by mandating that all persons be permit- 
ted to become associated with members if they met objec- 
tive standards.?! 


Those reforms reflected basic Congressional conclusions 
about the appropriate role of self-regulation. The potential 
problems of a self-regulatory system which were apparent in 
1934 — that it could be used to avoid appropriate regulation 
— were real. The history of self-regulation in practice over 
the many years since 1934 led the Congress to conclude 
that changes were needed in order to establish a proper 
balance and to renew the vigor of the self-regulatory con- 
cept.22 
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Section 19(g) should be viewed against that background. 
The Senate noted that, “Requiring self-regulatory organiza- 
tions to comply, and to enforce compliance by [their] 
members .. . with these provisions, is an essential prerequi- 
site to vigilant and effective self-regulation.”23 At the same 
time, the Commission's power to adopt rules under Section 
19(g)(2) provides not only a method of refining the initial 
broad formulation but also a means of developing normative 
concepts as to the appropriate scope of self-regulation. 


While any regulatory system imposes some burdens on 
competition,24 in those areas where Rule 19g2-1 does not 
relieve self-regulatory organizations of responsibility to en- 
force the Act, there is, to a certain extent, an initial pre- 
sumption that particular self-regulatory action (such as an 
examination or inspection program) will not unduly burden 
competition. On the other hand, initiatives going beyond 
Rule 19g2-1 should only be undertaken after careful consid- 
eration, including a searching evaluation of not only the 
burdens upon those who will be subjected to such require- 
ments but also the burdens upon the resources of the self- 
regulatory organizations, particularly in light of the need for 
uniform application and administration of any such require- 
ments. Similarly, existing rules which go beyond the score 
of responsibility provided by Rule 19g2-1 should be carefui!y 
reviewed and, where appropriate, repealed.25 


STRUCTURE OF THE RULE 


Rule 19g2-1 provides that national securities exchanges 
and registered securities associations are not required to 
take certain actions to “enforce compliance” within the 
meaning of Section 19(g)(1) with respect to members and 
persons associated with members. The rule establishes 
three classes of associated persons — a “securities per- 
son” as defined by paragraph (b)(1), a person who controls 
a member within the meaning of paragraph (b)(2), and all 
others. Depending upon the classification of an associated 
person, the rule relieves an exchange or association from 
the obligation to take specific types of action to enforce the 
Act and the rules thereunder. 


Sections 12 (other than 12(j) and 12(k)), 13, 14 (other than 
14(b)), 15(d) and 16 — paragraph (a)(1) 


With respect to both a member and person associated with 
a member of a national securities exchange or registered 
securities association,2© paragraph (a)(1) of the rule pro- 
vides that an exchange or association need not enforce 
compliance with Sections 12 (other than Sections 12(j) and 
(k)), 13, 14 (other than Section 14(b)), 15(d) and 16 and the 
rules thereunder except to the extent of any action normally 
taken with respect to any person?’ which is not a member.2® 
Paragraph (a)(1) is, for example, intended to make clear 
that an exchange or association would not have any greater 
obligation to assure compliance with those sections by an 
issuer who is a member than by any other issuer of 
securities listed or traded on or through the facilities of the 
exchange or association. The rule does not, on the other 
hand, contemplate discontinuance of steps taken by an 
exchange or association, consistent with the Act, to facilitate 
the distribution of information provided by any issuer. 


Persons associated with a member — paragraphs (a)(2) 
and (a)(3) 
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In considering the proper scope of a self-regulatory organi- 
zation’s responsibility, the rule recognizes that a variety of 
actions may be undertaken to enforce compliance, including 
adopting rules, conducting inspections, reviewing reports, 
making inquiries as to particular acts or practices, monitor- 
ing trading activity, determining qualifications, denying 
membership, instituting disciplinary proceedings and impos- 
ing disciplinary sanctions for particular violations. As noted 
earlier, however, a self-regulatory organization is not ex- 
pected to employ at all times the full range of enforcement 
techniques with a view to preventing or discovering viola- 
tions by every possible person associated with a member 
within the meaning of the Act. 


Paragraph (a)(2) of the rule provides that with respect to an 
associated person who is neither a “securities person” nor a 
person who controls a member, an exchange or association 
will not be required to take any particular enforcement 
action. On the other hand, there is not thereby imposed any 
limitation on investigatory techniques in the case of sus- 
pected violations or on the bringing of appropriate discipli- 
nary proceedings.22 The rule simply makes clear that an 
exchange or association need not employ routine tech- 
niques such as reporting requirements or routine inspec- 
tions with respect to associated persons who are not 
engaged in the securities business. 


As proposed, Rule 19g2-1 was also intended to delineate 
the extent to which an exchange or association need review 
the background and competence of persons associated with 
a broker or dealer which is applying to become a member of 
the exchange or association or of persons proposing to 
become associated with a member. Thus, the rule included 
phrases such as “persons who ... propose to become” an 
officer, partner or employee of a member. Commentators 
suggested, however, that the use of such phrases in, for 
example, the definition of the term “securities person,” 
which in turn is used in the substantive paragraphs of the 
rule, might be misconstrued to suggest that an exchange or 
association had unnecessarily broad enforcement obliga- 
tions under the Act with respect to such persons. Accord- 
ingly, those phrases have been deleted from the rule. 


The Act contemplates that exchanges and associations will 
take certain actions to assess the competence and integrity 
of persons associated with a broker or dealer which seeks 
to become a member. Sections 6(c)(3) and 15A(g)(3), 
respectively, provide that exchanges and associations may 
deny membership to a broker or dealer which has associ- 
ated with it natural persons who do not meet prescribed 
standards of training, experience or competence. As pro- 
posed and as adopted, paragraph (a)(3) provides that 
exchanges and associations need not, however, conduct 
examinations as to qualifications of persons associated with 
a member unless they would be securities persons of the 
member. Furthermore, as is discussed infra, it should not be 
necessary to make extensive inquiries Concerning ail the 
many possible persons associated with a broker-dealer 
applying for membership.°° As a general matter, in passing 
on applications for membership and association, exchanges 
and associations need only -be particularly concerned with 
persons who are or will become securities persons or 
persons who control the member. 


Paragraph (a)(3) of the rule also provides that an exchange 





or association need not require the filing of periodic reports 
by, or conduct regular inspections of, any associated person 
who is not a “securities person.” Paragraph (a)(3), when 
read in connection with paragraph (a)(2), essentially re- 
lieves an exchange or association of any obligation to take 
the specified types of surveillance action (such as adminis- 
tration of examinations or regular inspection programs) with 
respect to persons who control a member but are not 
securities persons. 


“Securities persons’ — paragraph (b)(1) 


Generally, Rule 19g2-1 does not relieve exchanges and 
associations of their statutory duty to enforce the Act and 
the rules thereunder with respect to members and securities 
persons.3! Paragraph (b)(1) defines the term “securities 
person” to include general partners,°? officers and employ- 
ees of a member as well as any registered broker-dealer 
(and consequently its officers (or general partners) and 
employees) which controls, is controlled by, or is under 
common control with the member and which effects trans- 
actions in securities through the member by use of facilities 
maintained or supervised by the exchange or association. If 
a member of one exchange or association is affiliated with a 
member of another exchange or association, it does not 
appear that the mere fact of affiliation should cause each 
self-regulatory organization to have to enforce compliance 
with respect to both its own member and the non-member 
affiliate.s Accordingly, only registered broker-dealers which 
are associated persons of a member and effect transactions 
by use of the facilities maintained or supervised by the 
exchange or association are included in the definition of 
“securities person.’’34 


Several revisions have been made to the definition as 
originally proposed. References to persons who propose to 
become members or who propose to become employees of 
a member have been, as noted above, deleted. Also, as 
originally drafted, paragraph (b)(1) seemed to suggest that 
the officers and employees of certain registered broker- 
dealer affiliates of members were securities persons but that 
the registered broker-dealer itself was not. In order to avoid 
ambiguity, the definition has been revised to include both 
the registered broker-dealer affiliate?> and its officers (or 
general partners) and employees. 


“Control” — paragraph (b)(2) 


Paragraph (b)(2) defines “control” as the power to direct or 
cause the direction of the management or policies of a 
company through ownership of securities, by contract or 
otherwise. The rule establishes a rebuttable presumption 
that certain persons “control” a company while all others do 
not.%6 


Paragraph (b)(2) creates a presumption that three classes 
of persons would “control” a member: (i) persons who 
directly or indirectly have the right to vote 25 percent or 
more of the voting securities of the member, (ii) persons 
who are entitled to receive 25 percent or more of the net 
profits of the member and (iii) directors of the member. 


When a member or broker-dealer applying to become a 
member of an exchange or association is controlled by one 
or more corporate entities, it may be appropriate in some 


circumstances to take action with respect to the directors or 
principal officers of the entities which control a member. It 
should be possible for exchanges and associations to 
develop sensible and fair policies which can be adminis- 
tered even-handedly to deal with particular fact situations 
raising questions of control.3” In the context of reviewing an 
application for membership of a subsidiary corporation, for 
example, it normally should not be necessary to make 
extensive inquiries concerning multiple tiers of officers and 
directors of the parent which will control the member subsid- 
iary unless the exchange or association has reason to 
believe that the subsidiary is no more than the alter ego of 
the parent and the parent is not engaged in other business 
operations. On the same basis, the activities of other, non- 
securities subsidiaries of a parent corporation will generally 
not be of particular interest to an exchange or association.*® 


STATUTORY BASIS 


The Securities and Exchange Commission, acting pursuant 
to the Act, and particularly Sections 3, 6, 15A, 19 and 23 
thereunder (15 U.S.C. 78c, 78f, 780-3, 78s and 78w), 
hereby adopts, effective December 20, 1976, Section 
240.19g2-1 of Title 17 of the Code of Federal Regulations. 
The modifications made in Section 240.19g2-1 as proposed 
are technical in nature; accordingly, the Commission finds, 
pursuant to the Administrative Procedure Act (5 U.S.C. 551 
et seq.), that further notice and public procedure are not 
necessary. The Commission also finds that by relieving 
exchanges and associations of the obligation to take certain 
actions to enforce the Act and the rules thereunder, Rule 
19g2-1 should reduce burdens on competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





115 U.S.C. 78a et seq. 
241 FR 22959 (June 8, 1976). 
315 U.S.C. 78s(Qg). 


4 This enforcement obligation is subject to the provisions of 
Section 17(d) of the Act (15 U.S.C. 78q(d)) and the Com- 
mission's exemptive authority under Section 19(g)(2) of the 
Act pursuant to which Rule 19g2-1 has been adopted. 


5 Section 6(a)(1) of the Act, 48 Stat: 885 (1934), as it read 
prior to the Securities Acts Amendments of 1975, Pub. L. 
No. 94-29 (June 4, 1975) (the “1975 Amendments”), re- 
quired each exchange to enforce so far as ... within its 
powers compliance by its members, with the provisions of 
{the Act] ... and any rule or regulation made or to be made 
thereunder.” See Securities Exchange Act Release No. 
12483 (May 26, 1976), 41 FR 22959 (1976). 


6 For example, the Senate Committee on Banking, Housing 
and Urban Affairs stated: 


... the affirmative duty to enforce compliance im- 
posed by this subsection may not be appropriate in 
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some circumstances ... It is expected that the Com- 
mission will use [its] authority, for example, to limit in 
a manner consistent with the purposes of the Ex- 
change Act, a self-regulatory organization's responsi- 
bilities with respect to corporate parents or members 
or participants. 


Securities Acts Amendments of 1975, Report of the Senate 
Comm. on Banking, Housing and Urban Affairs to Accom- 
pany S.249 (the “Senate Report”), S. Rep. No. 75, 94th 
Cong., ist Sess. 133 (1975). 


7 Id. at 28. 
8 Id. at 34. 


% See Securities Exchange Act Release No. 12935 (Oct. 28, 
1976). In large part, action pursuant to Section 17(d) may 
refine further the extent to which exchanges and associa- 
tions retain enforcement responsibilities with respect to 
securities activities by their members. 


10 See, e.g., Butterman v. Walston & Co. Inc., 387 F. 2d 
822, 825 (7th Cir. 1967), cert. denied, 391 U.S. 913 (1968), 
where the court affirmed a summary judgment for an 
exchange in a private action alleging a failure to enforce its 
rules. The court concluded that the exchange could not be 
held liable for damages resulting from a violation of its rules 
“where it had no knowledge, or reasonable way of gaining 
knowledge, of alleged violations. .. .” 


11 See, e.g., Hochfelder v. Midwest Stock Exchange, 503 
F. 2d 364 (7th Cir. 1974), where the plaintiffs asserted that 
the defendant exchange’s system of investigation should 
have included scrutiny of all the personal financial dealings 
of a member and its associated persons. In rejecting that 
contention, the court observed: 


To place such a burden on [the exchange] to inquire 
into affairs unrelated to the activities of the Exchange 
would be tantamount to making the Exchange a 
guarantor of losses resulting from every fraudulent, 
personal scheme engaged in by individuals associ- 
ated with member organizations. Indeed, the imple- 
mentation of such a burden of inquiry might well be 
counterproductive in that it would dissipate resources 
which are limited and needed for the basic self- 
regulatory actions in scrutinizing matters pertaining to 
member organization activities and affairs. 503 F. 2d 
at 370. 


Exchanges and associations do and, of course, should take 
various surveillance measures with respect to those per- 
sons associated with a member who are active in the 
member's securities business. Though in limited cases 
regulatory reasons may suggest different requirements for 
different classes of members (or persons associated with 
members), any such measures are required to be devel- 
oped and administered in a manner that is not unfairly 
discriminatory; see Sections 6(b)(5) and 15A(b)(6) of the Act 
(15 U.S.C. 78f(b)(5) and 780-3(b)(6)). 


12 Exchanges and associations may develop their own rules 
(subject to Commission review) to apply to particular 
classes of associated persons; accordingly, it is not neces- 
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sary for Section 19(g)(2) to authorize the Commission to 
take action with respect to the obligation of exchanges and 
associations to enforce their own rules. 


13 The term “person associated with a member” is defined 
by Section 3(a)(21) of the Act (15 U.S.C. 78c(a)(21)) to 
mean any partner, officer, director, or branch manager of 
such member (or any person occupying a similar status or 
performing similar functions), any person directly or indi- 
rectly controlling, controlled by, or under common control 
with such member, or any employee of such member.” 


i4 Testimony in 1934 by John Dickinson, Assistant Secre- 
tary of Commerce and Chairman of the so-called Roper 
Committee, emphasized the limitations on the Federal Gov- 
ernment’s resources: 


Now, it may be said, of course, cynically ... that the 
idea of self-regulation is just a device to avoid regula- 
tion and so in some instances it no doubt is; but self- 
regulation in the first instance, with the Government 
holding its power in reserve to see that that self- 
regulation is exercised, is after all a necessary re- 
course in view of the mere physical limitations in time 
and its personnel, which operate on the direct exer- 
cise of the powers of government as the task of 
regulation becomes more and more extensive over a 
wider and wider field. 


Hearings on H.R.7852 and H.R.8720 before the House 
Comm. on Interstate and Foreign Commerce, 73d Cong., 2d 
Sess. 514 (1934). 


15 Securities and Exchange Commission, Report of Special 
Study of Securities Markets (the “Special Study’), H.R. 
Doc. No. 95, 88th Cong., 1st Sess. (1963). 


16 /d. pt. 4, at 576. The Special Study examined and 
evaluated self-regulation generally in Chapter XII, which 
appears at pt. 4, 493-814. In the case of the NYSE, for 
example, the Special Study found much to praise but also 
much to criticize and concluded, among other things, that 
“the enforcement and surveillance techniques of the Ex- 
change range from highly effective ones to quite inadequate 
ones.” /d., pt. 4, at 576. 


17 Special Study, pt. 4, at 502. [Footnote omitted.] 


‘8 The Senate and the House both found that the Commis- 
sion had too frequently cooperated with the exchanges and 
the NASD when it should have acted more decisively and 
sternly. See, e.g., Securities Industry Study, Report of the 
Subcomm. on Commerce and Finance of the House 
Comm. on Interstate and Foreign Commerce, H.R. Rep. 
No. 1519, 92d Cong., ist Sess. 79-100 (1972); Securities 
Industry Study, Report of the Senate Comm. on Banking, 
Housing and Urban Affairs, S. Doc. No. 13, 93d Cong., 1st 
Sess. 180-196 (1973). 


19 Securities Industry Study, Report of the Senate Comm 
on Banking, Housing and Urban Affairs, S. Doc. No. 13, 
93d Cong., 1st Sess. 149-150 (1973). 


20 In commenting on Sections 6(b)(5) and 15A(b)(6), the 
Senate Committee on Banking, Housing and Urban Affairs 
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noted: 


... The bill would eliminate present Section 6(c) and 
the open-ended authority it grants to the exchanges, 
and it would limit by Sections 6(b)(5) and 15A(b)(6) 
the scope of the self-regulatory organizations’ author- 
ity over their members to matters related to the 
purposes of the Exchange Act. ... Until it is specifi- 
cally demonstrated to the Congress that the non- 
securities activities of firms which are members of 
self-regulatory agencies should be limited or regulated 
in the public interest, such firms should be free to 
undertake and pursue these activities in the same 
manner as other business organizations, subject only 
io those regulatory limitations necessary to assure 
protection of public investors and the public interest. 
Senate Report 28. 


21 See generally Securities Exchange Act Release No. 
12737 (Aug. 25, 1976), 41 FR 38847 (Sept. 13, 1976). 


22 The Senate Report concluded: 


... Although self-regulation has not always performed 
up to expectations, on the whole it has worked well, 
and the Committee believes it should be preserved 
and strengthened. S.249 is designed to accomplish 
this, not only by clarifying regulatory responsibilities at 
all levels but also by assuring that the self-regulatory 
organizations follow effective and fair procedures, that 
their activities are not anti-competitive and that the 
Commission’s oversight powers are ample and its 
responsibility to correct self-regulatory lapses is un- 
mistakable. The intent of the bill is not to diminish the 
role of self-regulation but to strengthen the total 
regulatory fabric. Senate Report 23. 


23 Senate Report 133. 


24 Section 23 of the Act requires that the Commission 
consider the impact of its rules on competition and prohibits 
the adoption of rules which would impose a burden on 
competition not necessary or appropriate in furtherance of 
the purposes of the Act. Similarly, the Act provides in 
Sections 6, 15A and 19 that exchanges and associations 
may not impose unnecessary or inappropriate burdens on 
competition. 


25 Of course, there will be particular cases, involving ad hoc 
surveillance or “for cause” inspections, which are necessar- 
ily outside the scope of Rule 19g2-1. To the extent, how- 
ever, that such programs may raise possible questions as to 
unfair discrimination or undue burdens on competition, they 
may be appropriately discussed with the Commission or its 
officers. Persons aggrieved by enforcement measures from 
which an exchange or association is not relieved by a rule 
such as Rule 19g2-1 (or which were undertaken after 
discussion) may use the Commission's appellate jurisdiction 
(see Section 19(d) of the Act) to obtain review of final 
action. See Securities Acts Amendments of 1975, Confer- 
ence Report to Accompany S.249, Joint Explanatory State- 
ment of the Comm. of Conference, H.R. Rep. No. 229, 94th 
Cong., 1st Sess. 100 (1975); Baker, ‘Antitrust Law and 
Policy in the Securities Industry”, 31 Bus. Lawyer 743 (Jan. 
1976). 


26 Sections 3(a)(3)(A) and (B), respectively, define the term 
member when used with respect to a national securities 
exchange and a registered securities association. 


27 As proposed, paragraph (a)(1) of Rule 19g2-1 provided 
that action need not be taken except to the extent of any 
action normally taken with respect to “an issuer of securi- 
ties.” Some of the sections apply to persons who may not 
be issuers, and therefore the phrase “an issuer of securi- 
ties” has been deleted and replaced by the phrase “any 
person.” In response to a suggestion made in comments 
filed by the NYSE, the words “enforce compliance” have 
been substituted for the phrase “take any action” in order to 
eliminate any possible confusion about the scope of the 
provision. A similar change was made in paragraph (a)(2). 
Finally, Sections 12(j) and (k) have been deleted from the 
sections as to which relief is granted in view of the special 
responsibilities of brokers and dealers under those sections 
and the consequent responsibilities of exchanges and asso- 
ciations. . 


28 One commentator questioned whether the omission of 
Section 15B of the Act from the enumerated sections might 
imply that exchanges had particular enforcement obligations 
under that section. Section 15B provides for the regulation 
of transactions in municipal securities and requires the 
Municipal Securities Rulemaking Board (the “MSRB”) to 
adopt rules to effectuate the purposes of that section. In 
turn, Section 15A, governing the registration of securities 
associations, requires such associations to enforce compli- 
ance with the rules of the MSRB by their members and by 
persons associated with their members. Section 6, in which 
the requirements for exchanges are set forth, does not 
impose a similar obligation upon exchanges, however. Ac- 
cordingly, the structure of the Act would appear to preclude 
any need to refer to Section 15B in Rule 19g2-1. Similarly, it 
appeared unnecessary to relieve exchanges of enforcement 
obligations with respect to Section 15A and associations 
with respect to Section 6. 


23 See, e.g., In the Matter of the Application of Samuel A. 
Sardinia, Securities Exchange Act Release No. 12392 (Apr. 
29, 1976). 


30 See discussion infra under the heading ‘‘control'— 
paragraph (b)(2).” 


31 That duty, of course, remains qualified under the Act in 
circumstances where an exchange or association would 
have “reasonable justification or excuse” for failing to en- 
force compliance or is relieved of specific obligations pur- 
suant to Section 17(d) and Rules 17d-1 and 17d-2 thereun- 
der. 


32 As proposed, the definition would have included limited 
partners as well. Based on comments received, the Com- 
mission has determined, however, to exclude limited part- 
ners who, as limited partners, are necessarily not active in 
the day-to-day operation of the members’ business. 


33 The Commission has adopted Rule 17d-1 under the Act 
to relieve self-regulatory organizations of certain enforce- 
ment responsibilities in the case of any broker-dealer which 
is itself a member of two or more self-regulatory organiza- 
tions. See also Rule 17d-2 under the Act. 
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34 Of course, in the context of reviewing a particular trading 
pattern, an exchange or association remains free to exam- 
ine transactions by an affiliate transacting in a different 
market in order to obtain a complete picture. Furthermore, if 
specific problems arise in connection with such a division of 
authority, Rule 19g2-1 could be revised and, pending such 
revision, an exchange or association would be free, as 
indicated above, to take steps to change its rules, subject to 
Commission approval pursuant to Section 19 of the Act. 
One commentator suggested that the phrase “by use of 
facilities maintained or supervised by such exchange or 
association” is broad enough to include reliance, in effecting 
a transaction off an exchange, on pricing information con- 
tained on that exchange’s ticker tape or published quota- 
tions. Such an expansive interpretation seems unwarranted 
though, of course, if accepted it would be a problem 
inherent throughout the Act itself. 


35 The term “securities persons” was defined to cover 
registered broker-dealers because of the structure of the 
Act. A broader phrase, such as brokers or dealers, which 
are functionally defined in the Act (see Sections 3(a)(4) and 
3(a)(5)) without reference to jurisdictional considerations 
covered elsewhere in the Act, could have had an unfortu- 
nate effect. For example, the fact that a foreign entity which 
is an associated person of a member and which engages in 
securities activities outside the United States (and is there- 
fore a broker or dealer though not required to register) 
should not necessarily cause an exchange or association to 
be required to enforce compliance with the Act as if that 
entity were itself a member. Section 30(b) of the Act 
provides that the provisions of the Act or any rule or 
regulation thereunder do not apply to any person insofar as 
he transacts a business in securities without the jurisdiction 
of the United States unless in contravention of Commission 
rules. 15 U.S.C. 78dd(b). If a foreign entity controls a 
member, it is appropriately ciassified as a control person 
under subsection (a)(2) of the Rule. 


36 As proposed, principal officers and general partners were 
presumed to “control” a company. In the context of Rule 
19g2-1, which refers only to control of a member, such 
principal officers and partners would also be securities 
persons under the rule. Their inclusion in the definition of 
“control” persons is, therefore, unnecessary. 


37 Paragraph (b)(2)(C) provides that presumptions under the 
rule (including presumptions of control), “may be rebutted 
on an appropriate showing.” One commentator suggested 
that the rule should be revised to prescribe procedures for 
rebutting presumptions such as are set forth in Section 
2(a)(9) of the Investment Company Act of 1940, 15 U.S.C. 
80a-2(a)(9). At this juncture, however, the Commission has 
determined to permit exchanges and associations to de- 
velop their own rules, subject to Commission approval, in 
that regard. 


38 In carrying out the enforcement obligation which they 
retain under Section 19(g)(1) of the Act, as modified by Rule 
19g2-1, exchanges and associations may believe it useful to 
secure the cooperation of certain associated persons of 
members by having them enter into appropriate agreements 
subjecting themselves to (among other things) regulatory 
oversight inspections and disciplinary proceedings... The 
NYSE raised a question whether such persons would 
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thereby be deemed a member of the exchange or associa- 
tion by reason of entering into an agreement. See Section 
3(a)(3)(A)(iv) and (B) of the Act, which define a member to 
include any broker or dealer which agrees to be regulated 
by the exchange or association and with respect to which 
the exchange or association undertakes to enforce compli- 
ance. Under Rule 19g2-1, that situation could theoretically 
arise in the case of a broker-dealer which (a) was affiliated 
with a member of an exchange or association and (b) by 
reason of the membership of its affiliate, indirectly used the 
facilities maintained or supervised by such exchange or 
association. In those circumstances the affiliated broker- 
dealer, if required to register with the Commission, would be 
treated as a securities person of the member, and, if not 
required to register, may be treated in most circumstances 
as a control person. Accordingly, it would not be necessary 
or appropriate also’ to classify the affiliate as a member for 
purposes of the Act. 


17 CFR Part 240 is amended by adding new Section 
240.19g2-1 as foliows: 


§ 240.19g2-1 Enforcement of compliance by national 
securities exchanges and registered securities associ- 
ations with the Act and rules and regulations thereun- 
der. 


(a) In enforcing compliance, within the meaning of 
Section 19(g) of the Act, with the Act and the rules 
and regulations thereunder by its members and per- 
sons associated with its members, a national securi- 
ties exchange or registered securities association is 
not required 


(1) to enforce compiiance with Sections 12 
(other than Sections 12(j) and 12(k)), 13, 14 
(other than Section 14(b)), 15(d) and 16 and the 
rules thereunder except to the extent of any 
action normally taken with respect to any per- 
son which is not a member or a person associ- 
ated with a member; 


(2) to enforce compliance with respect to per- 
sons associated with a member, other than 
securities persons or persons who control a 
member; and 


(3) to conduct examinations as to qualifications 
of, require filing of periodic reports by, or con- 
duct regular inspections (including examinations 
of books and records) of, persons associated 
with a member, other than securities persons 
whose functions are not solely clerical or minis- 
terial. 


(6) For the purpose of this rule: 


(1) a “securities person” is a person who is a 
general partner or officer (or person occupying 
a similar status or performing similar functions) 
or employee of a member; provided, however, 
that a registered broker or dealer which con- 
trols, is controlled by, or is under common 
control with, the member and the general part- 
ners and officers (and persons occupying simi- 
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lar status or performing similar functions) and 
employees of such a registered broker or dealer 
shall be securities persons if they effect, directly 
or indirectly, transactions in securities through 
the member by use of facilities maintained or 
supervised by such exchange or association; 
and 


(2) “control” means the power to direct or cause 
the direction of the management or policies of a 
company whether through ownership of securi- 
ties, by contract or otherwise; provided, how- 
ever, that 


(i) any person who, directly or indirectly, 
(A) has the right to vote 25 percent or 
more of the voting securities, (B) is enti- 
tled to receive 25 percent or more of the 
net profits, or (C) is a director (or person 
occupying a similar status or performing 
similar functions) of a company shall be 
presumed to be a person who controls 
such company; 


(ii) any person not covered by clause (i) 
shall be presumed not to be a person who 
controls such company; and 


(iii) any presumption may be rebutted on 
an appropriate showing. 


(Secs. 3, 6, 19, 23, 48 Stat. 882, 885, 
898, 901, as amended (15 U.S.C. 78c, 
78f, 78s, 78w); Sec. 15A, 52 Stat. 1070, 
as amended (15 U.S.C. 780-3)). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12995/November 22, 1976 


Admin. Proc. File No. 3-5046 
In the Matter of 


WATKINS, MORROW & CO., INC. (&-16922) 
214 Woodward Building 
Birmingham, Alabama 35203 


HUGH MORROW, JR. 
3004 Brookwood Road 
Birmingham, Alabama 35225 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934,’ Watkins, Morrow & Co., Inc. (“regis- 
trant”), a registered broker-dealer, and Hugh Morrow, Jr. 
(“Morrow”), president, a director, and sole stockholder of 
registrant, have submitted an offer of settlement which the 


Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that: 


1. Morrow is president, a director, and sole stock- 
holder of registrant. 


2. Registrant has associated with it a person con- 
victed of a felony which involved bribery. 


3. Morrow has been convicted of a felony which 
involved bribery; more particularly, the attempted brib- 
ery of a state legislator. 


In view of the foregoing, it is in the public interest to revoke 
registrant's broker-dealer registration and to bar Morrow 
from association with any broker-dealer. 


Accordingly, IT IS ORDERED that the registration as a 
broker and dealer of Watkins, Morrow & Co., Inc. be, and it 
hereby is, revoked, such sanction to commence on the 
second Monday following the date of the entry of this Order; 
and " .s further 


ORDERED that Hugh Morrow, Jr. be, and hereby is, barred 
from being associated with any broker or dealer, such 
sanction to commence on the second Monday following the 
date of the entry of the Order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





1In the Matter of Watkins, Morrow & Co., Inc., 
instituted July 7, 1976. 


et al 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12996/November 22, 1976 


In the Matter of 


ALAN GOMPERS 
115 Douglas Road 
Chappaqua, New York 


ORDER IMPOSING REMEDIAL SANCTIONS 


In two broker-dealer proceedings under the Securities Ex- 
change Act of 19341 (“Exchange Act’), Alan Gompers 
(“Gompers”), retail manager and undisclosed principai of 
Kenneth Bove & Co., Inc. (“Bove”) and registered repre- 
sentative of Hale Securities Corp., has submitted an offer of 
settlement, without admitting or denying the allegations 
contained in the orders for proceedings, which the Commis- 
sion has determined to accept. 
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On the basis of the orders for proceedings and the offer of 
settlement, it is found that: 


Gompers wilfully violated and wilfully aided and abet- 
ted violations of Sections 5(a), 5(b), 5(c) and 17(a) of 
the Securities Act of 1933; Sections 10(b), 15(b), 
15(c)(1), 15(c)(2), 15(c)(3) and 17(a) of the Exchange 
Act and Rules 10b-5, 10b-6, 15b3-1, 15c1-8, 15c3-1, 
17a-3 and 17a-4 thereunder. 


Accordingly, IT |S ORDERED that Alan Gompers be and he 
hereby is, barred from further association with a broker- 
dealer. The above sanction will become effective at the 
opening of business on the second Monday after the date of 
this order. 


For the Commission, by its Secretary, pursuant to delegated 
authority. 


George A. Fitzsimmons 
Secretary 





1 In the Matter of Kenneth Bove & Co., Inc. et al. Proceed- 
ings instituted June 13, 1974, and In the Matter of Hale 
Securities Corp., et al. Proceedings instituted July 3, 1973. 





SECURITIES EXCHANGE ACT OF 1934 
Reiease No. 12997/November 22, 1976 


In the Matter of 


HOWARD SCHWELL 
100 Barton Road 
White Plains, New York 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act’)' Howard Schwell 
(“Schwell’), syndicate manager and undisclosed principal of 
Kenneth Bove & Co., Inc. (“registrant”), a registered broker- 
dealer, has submitted an offer of settlement, without admit- 
ting or denying the allegations in the order for proceedings, 
which the Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that: 


Schwell wilfully.violated and wilfully aided and abetted 
violations of Sections 5(a), 5(b), 5(c) and 17(a) of the 
Securities Act of 1933; Sections 10(b), 15(b), 15(c)(1), 
15(c)(2), 15(c)(3) and 17(a) of the Exchange Act and 
Rules 10b-5, 10b-6, 15b3-1, 15c1-8, 15c3-1, 17a-3 
and 17a-4 thereunder. 


Accordingly, !1T iS ORDERED that Howard Schwell be and 
he hereby is, barred from further association with a broker- 
dealer. The above sanction will become effective at the 
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opening of business on the second Monday following the 
date of this order. 


For the Commission, by its Secretary, pursuant to delegated a 
authority. 


George A. Fitzsimmons 
Secretary 





1 In the Matter of Kenneth Bove & Co., Inc., et al. proceed- 
ings instituted June 13, 1974. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12998/November 22, 1976 


Administrative Proceeding File No. 3-5100 

In the Matter of 

NN INVESTORS LIFE INSURANCE COMPANY, INC. 
APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until December 6, 1976, to 
request a hearing on an application of NN Investors Life 
Insurance Company, Inc. (the “Applicant’) pursuant to Sec- 3 
tion 12(h) of the Securities Exchange Act of 1934 for an W 
order exempting the Applicant from filing an Annual Report 

on Form 10-K for the fiscal year ended December 31, 1975, 

as required by Sections 13 and 15(d) of the 1934 Act. 


As a result of a cash tender offer and subsequent reverse 
stock split, NN Corporation (‘NN’) became the’ sole share- 
holder of Applicant's common stock in July, 1975. In No- 
vember 1975, NN sold its stock ownership in Applicant to 
Life Investors Insurance Company of America (‘‘Life Inves- 
tors’), a wholly-owned subsidiary of Life Investors, Inc. Life 
Investors is therefore the sole shareholder of Applicant's 
common stock and there is no trading in said stock. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 12999/November 22, 1976 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 19771/November 22, 1976 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9539/November 22, 1976 


Adoption of Amendments Relating to Proposals by Security, 
Holders \) 








] 





The Securities and Exchange Commission today an- 
nounced that it has adopted certain amendments to Rule 
14a-8 [17 CFR 240.14a-8] under Section 14(a) of the 
Securities Exchange Act of 1934 (“Exchange Act’) [15 
U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 (June 
4, 1975)]. Rule 14a-8 is the provision in the Commission's 
proxy rules which sets forth the requirements applicable to 
proposals submitted by security holders for inclusion in the 
proxy soliciting materials of issuers. The proxy rules are 
promulgated under the Exchange Act but also are applica- 
ble to the solicitation of proxies under the Public Utility 
Holding Company Act of 1934 [15 U.S.C. 79a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)] and the 
Investment Company Act of 1940 [15 U.S.C. 80a-1 et seq., 
as amended by Pub. L. No. 94-29 (June 4, 1975)]. 


Notice of the proposed amendments to Rule 14a-8 was 
published on July 7, 1976 in Securities Exchange Act 
Release No. 34-12598 [41 FR 29982].' A number of helpful 
comments were received from the public and were given 
careful consideration in connection with the preparation of 
the final revisions. In addition to the public commentary, the 
amendments adopted today also reflect the past experience 


of the Commission and its staff in administering Rule 14a-8. 


The Commission wishes to emphasize that the amend- 
ments which it has adopted are not intended as a final 
resolution of the questions and issues relating to share- 
holder participation in corporate governance and, more 
genera’ j, shareholder democracy. The Comission intends 
to study these issues on a broader basis and the staff is 
presently formulating proposals for such a study. In the 
interim the staff will monitor the operation of these share- 
holder proposal provisions to assess their impact on the 
proxy soliciting process. 


The Commission believes the amendments discussed 
herein will benefit both issuers and their security holders. 
Among other things, the amendments clarify the procedural 
requirements applicable to proponents and managements in 
connection with stockholder proposals and codify certain 
prior interpretative positions taken by the Commission's 
staff. The amendments are discussed below in the order in 
which they appear in the rule. 


Procedural Requirements for Proponents—Rule 14a-8(a) 
{17 CFR 240. 14a-8(a)] 


Paragraph (a), as amended, contains four subparagraphs, 
each dealing with a specific procedural requirement that must 
be complied with by proponents. 


(1) Eligibility. Subparagraph (a)(1) sets forth the require- 
ments that a proponent must satisfy in order to be eligible to 
submit proposals. The subparagraph, which is unchanged 
from the form in which it was proposed for comment, retains 
the traditional requirement that a proponent must be a 
security holder entitled to vote at the meeting at which he 
intends to present his proposal for action. In addition, the 
provision codifies certain interpretative positions expressed 
by the Commission's staff in the past with respect to 
beneficial ownership, voting rights, and continuous owner- 
ship of the issuer’s securities. 


eB As revised, the subparagraph states that a proposal may be 


submitted not only by a record owner of a security of the 
issuer, but also by a beneficial owner as well. However, if a 
proponent claims to have a beneficial ownership interest, he 
must be prepared to document that interest within 10 
business days after receiving a request for appropriate 
documentation from the management. The term “business 
days,” as used in subparagraph (a)(1) and in other provi- 
sions of the revised rule, is intended to mean all caiandar 
days except Saturdays, Sundays and national holidays. 


The subparagraph further provides that the security owned 
by the proponent must be one which would enable him to 
vote on his proposal at the meeting of security holders. 
Thus, under this provision a proponent could not submit a 
proposal that goes beyond the scope of his voting rights. 
For example, a proponent who owned a security that could 
be voted on the election of some of the issuer's directors but 
on no other matters could not submit a proposal relating to 
the issuer's business activities, since he would not be able 
to vote on it personally. 


Finally, the subparagraph states that the proponent must 
own a voting security at the time he submits his proposal 
and he must continue to own that security through the date 
on which the meeting is held. In this regard, the amended 
rule provides that in the event the management included a 
proponent’s rroposal in its proxy materials for a particular 
meeting and the proponent failed to comply with the require- 
ment that he continuously own his security through the 
meeting date, the management could then exclude from its 
proxy materiais for any meeting held in the following two 
calendar years any proposals submitted by that proponent. 
The purpose of this latter provision is to assure that the 
proponent will maintain an investment interest in the issuer 
through the meeting date. 


It also should be noted that severa! commentators urged the 
Commission to adopt additional eligibility requirements. 
Among such recommendations were that the proponent be 
required to have been a security holder of the issuer for a 
minimum period of time (e.g., six months or one year) prior 
to the submission of his proposal, or that the proponent be 
required to own at the time of submission a minimum 
investment interest in the issuer, either in terms of a 
minimum number of shares or a minimum dollar amount 
according to the market value of the securities. The Com- 
mission has carefully considered these comments and de- 
termined that there is not sufficient justification for imple- 
menting them. In arriving at this position, the Commission 
has noted, among other things, that the current eligibility 
requirements have been in operation for many years and 
generally have not been abused. 


(2) Notice. Subparagraph (a)(2) of the amended rule retains 
the requirement of the former rule that the proponent must 
provide written notice to the management of his intention to 
appear personally at the meeting to present his proposal for 
action. Some commentators criticized the requirement of 
personal attendance at the meeting on the ground that, in 
reality, the proposal is ‘‘presented” to most security holders 
for their action when it is included in the proxy statement. 
While the Commission does not disagree with the signifi- 
cance these commentators have assigned to the proxy 
statement, it nevertheless believes that the notice require- 
ment serves a useful purpose. That is, it provides some 
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degree of assurance that the proposal not only will be 
presented for action at the meeting (the management has 
no responsibility to do so), but also that someone will be 
present to knowledgeably discuss the matter proposed for 
action and answer any questions which may arise from the 
shareholders attending the meeting. 


The subparagraph also contains a provision which has been 
adopted in recognition of the fact that many proponents are 
unaware of the notice requirement at the time they submit 
their proposals and therefore unintentionally fail to comply 
with it. Specifically, the subparagraph permits a proponent 
who is unaware of the notice requirement at the time of 
submission to furnish the requisite notice within 10 business 
days after being made aware of the requirement by the 
management. The specific time deadline of 10 business 
days was substituted in the subparagraph at the suggestion 
of several commentators, who expressed the view that the 
“reasonable time” deadline proposed in Release No. 34- 
12598 for the furnishing of the requisite notice was unnec- 
essarily vague. 


The Commission also has amended the subparagraph to 
make it clear that a proponent who furnishes the requisite 
notice in good faith but subsequently determines that he will 
be unable to appear at the meeting may arrange to have 
another security holder of the issuer present his proposal on 
his behalf at the meeting. The revision is in accord with 
existing practice and is intended, again, to provide some 
assurance that a proponent’s proposal will indeed be pre- 
sented for action at the meeting. 


Finally, subparagraph (a)(2) contains a sentence at the end 
thereof which will have essentially the same effect as 
subparagraph (c)(3) of the former rule. That is, the sentence 
provides that in the event the proponent or his proxy fails 
without good cause to present the proponent’s proposal at 
the meeting the management need not include any propos- 
als submitted by the proponent in its proxy materials for any 
meeting held in the following two calendar years. This 
provision is in keeping with the overall purpose of the notice 
requirement, which is to avoid putting the issuer and its 
security holders to considerable expense for no valid pur- 
pose. 


(3) Timeliness. Prior to the current amendments, Rule 14a-8 
provided that a proposal to be presented at an annual 
meeting had to be received by the management no later 
than 70 days in advance of the anniversary of the mailing 
date for the previous year’s proxy materials, except that if 
the date of the annual meeting were changed as a result of 
a change in the fiscal year the proposal had to be received 
by the management a reasonable time before the solicita- 
tion was made. Proposals submitted for other meetings 
were required to be submitted sufficiently far in advance of 
the meeting to be received by the management a reasona- 
ble time before the solicitation was made. 


Under the revised rule, the timeliness deadline for annual 
meetings will be extended from 70 to 90 days. In addition, 
the provision relating to a change in the annual meeting 
date due to a change in the fiscal year has been deleted 
and replaced by a provision that will be applicable to all 
changes in annual meeting dates of 30 days or more. The 
timeliness requirement for meetings other than annual 
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meetings, however, has not been changed. 


The 20-day advance in the deadline for annual meetings is 
being adopted by the Commission in conjunction with a 
similar 20-day advance in the deadline date under para- 
graph (d) of the rule for the filing by managements of the 
reasons why they believe specific proposals may properly 
be excluded from their proxy materials. Formerly, paragraph 
(d) required that the management file such reasons, as well 
as any related materials, at least 30 days prior to the filing of 
its preliminary proxy materials, unless the Commission 
permitted them to be filed within a shorter period. 


The Commission believes that the changes outlined above 
will benefit both managements and proponents. With re- 
spect to managements, the Commission's past experience 
indicates that advancing the filing requirement under para- 
graph (d) from 30 to 50 days will eliminate the disruptions in 
the printing schedules for their proxy materials that occa- 
sionally resulted under the 30-day filing requirement. Such 
disruptions generally occurred when the staff of the Com- 
mission was unable, due to its workload, to express within 
the 30-day period its informal enforcement views on the 
management's reasons for omitting a proposal. Although 
there is no requirement that managements adhere to the 
staff's comments, the Commission is aware that most 
managements are interested in those comments and will 
delay their printing schedules, if necessary, in order to 
consider them. Based on past experience, the Commission 
believes the 50-day filing requirement will eliminate almost 
all such delays. 


Insofar as proponents are concerned, the Commission is 
aware that advancing the deadline for submitting proposals 
from 70 to 90 days may be inconvenient to some. However, 
on the basis of its past experience and the public com- 
ments, it believes that the inconvenience will be minimal 
and is outweighed by the fact that the new timeliness 
deadlines will provide an additional 20 days for proponents 
to explore all possible alternatives in connection with a 
management's intention to omit their proposals. One of 
these alternatives is to institute an action in a U.S. District 
Court to compel the management to include the proposals 
in the issuer’s proxy materials, and the changes in the 
timeliness deadlines will provide an additional 20 days to 
prepare for and institute such a suit. 


As previously indicated, the Commission has made one 
further change in the timeliness requirements applicable to 
proponents. Until now, the rule has provided that the 70-day 
filing deadline applied to all annual meetings, except those 
in which the date of the meeting had been changed as a 
result of a change in the fiscal year. In the latter instance, 
the proposal was required to be received by the manage- 
ment a “reasonable time” before the solicitation was made. 
One of the public commentators pointed out that changes in 
the meeting date due to a change in the fiscal year are 
relatively rare but that changes for other reasons, such as 
unavoidable postponement, are much more frequent. The 
commentator indicated that some provision for these other 
situations should perhaps be made in the rule. 


The Commission has determined to implement the above 
suggestion, since it does not seem meaningful, where the 
current year’s meeting date is to be substantially different 





from the preceding year's date, to measure timeliness from 
a date connected with the prior year’s meeting. Accordingly, 
the rule has been amended to provide that where there has 
been a change of more than 30 calendar days from the 
previous year’s annual meeting the proposal must be re- 
ceived by the management a reasonable time in advance of 
the current year’s solicitation. It is important to note that this 
revision will apply only to those special situations in which the 
change in the meeting date is substantial and will not affect 
the vast majority of issuers which hold an annual meeting 
each year at approximately the same time as the previous 
year. 


In adopting the new timeliness deadlines discussed above, 
the Commission realizes that many proponents and man- 
agements may be adversely affected by them unless there 
is a reasonably lengthy transition period prior to their 
effectiveness that will allow all interested persons adequate 
time to familiarize themselves with the requirements and 
comply with them. Accordingly, while all of the other amend- 
ments to Rule 14a-8 adopted today shall be applicable to 
proposals submitted to issuers who will be filing their 
preliminary proxy materials with the Commission on or after 
February 1, 1977, the effectiveness of the new timeliness 
deadlines set forth in subparagraph (a)(3) and paragraph (d) 
of the revised rule shall be deferred an additional three 
months. Thus, the new timeliness requirements shall apply 
only to those proposals submitted to issuers who will be 
filing their preliminary proxy materials with the Commission 
on or after May 1, 1977. 


As a final note to the discussion of the timeliness require- 
ments, the Commission wishes to reiterate a view that its 
staff has expressed informally on many occasions in the 
past. That is, changes to a timely submitted proposal or 
supporting statement may be made by the proponent after 
the timeliness deadline has passed, provided the changes 
are minor in nature and do not alter the substance of the 
proposal. Examples of such changes would be a change in 
the form of the proposal to bring it into accord with the 
requirements of the applicable state law, or a change in the 
proposal or supporting statement to revise or delete mis- 
leading statements contained therein. 


The above position has been taken by the Commission and 
its staff in recognition of the fact that most proponents are 
not sophisticated in matters of securities law such as Rule 
14a-8. Because of their lack of sophistication, such persons 
frequently are apt to submit proposals that generally comply 
with the substantive requirements of Rule 14a-8 but never- 
theless contain some relatively minor defects that are easily 
correctable. In such circumstances, the Commission be- 
lieves the concept of corporate democracy underlying Sec- 
tion 14(a) of the Exchange Act is best served by affording 
such persons the opportunity to correct the defects that 
have been pointed out to them. Thus, under this view, a 
proponent may make non-substantive changes to his origi- 
nal submission after the timeliness deadline has passed 
without being considered to have submitted an entirely new 
proposal that would be excludable under the timeliness 
provisions of subparagraph (a)(3). 


(4) Number and Length of Proposals. Prior to the current 
amendments, Rule 14a-8 did not contain any limitation on 
either the number of proposals which a proponent could 


submit to an issuer or the length of such proposals. The 
Commission, however, has noted that in recent years sev- 
eral proponents have exceeded the bounds of reasonable- 
ness either by submitting excessive numbers of proposals 
to issuers or by submitting proposals that are extreme in 
their length. Such practices are inappropriate under Rule 
14a-8 not only because they constitute an unreasonable 
exercise of the right to submit proposals at the expense of 
other shareholders but also because they tend to obscure 
other material matters in the proxy statements of issuers, 
thereby reducing the effectiveness of such documents. 
Accordingly, the Commission has added a new subpara- 
graph (a)(4) to the rule limiting a proponent to a maximum of 
two proposals of not more than 300 words each to an 
issuer. These limitations will apply collectively to all persons 
having an interest in the same securities (e.g., the record 
owner and the beneficial owner, and joint tenants). 


In connection with the above, the Commission is aware of 
the possibility that some proponents may attempt to evade 
the new limitations through various maneuvers, such as 
having other persons whose securities they control submit 
two proposals each in their own. names. The Commission 
wishes to make it clear that such tactics may result in 
measures such as the granting of requests by the affected 
managements for a “no-action” letter? concerning the omis- 
sion from their proxy materials of the proposals at issue. 


Subparagraph (a)(4) also provides that in those instances in 
which a proponent fails to comply with either of the new 
limitations or with the 200-word limit on statements in 
support of a proposal the management shall so notify the 
proponent and provide him with 10 business days. within 
which to reduce the items submitted by him to the limits set 
forth in the rule. This provision has been inserted in the 
interest of fairness because the Commission recognizes 
that many proponents, due to lack of awareness of the 
limitations, may inadvertently exceed them at the time they 
submit their proposals. 


Supporting Statements for Proposals—Rule 14a-8(b) 


Paragraph (b) of the revised rule deals with statements that 
may be submitted by proponents in support of their propos- 
als. This provision, which differs in only two minor respects 
from paragraph (b) of the former rule, has been adopted in 
the same form in which it was proposed for comment. 


The first change made by the Commission in the former 
paragraph is the deletion of the following sentence there- 
from: 


Any statements in the text of a proposal, such as a 
preamble or “whereas” clauses, which are in effect 
arguments in support of the proposal, shall be 
deemed part of the supporting statement and subject 
to the 200-word limitation thereon. 


The above sentence was intended to curtail the tendency of 
proponents to evade the 200-word limitation on supporting 
statements by submitting lengthy proposals which contained 
supporting argumentation within the text of the proposals 
themselves. However, since the Commission has now 
placed a limit on the length of proposals that would encom- 
pass any introductory preambles or “whereas” clauses, it 
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does not believe a need exists to police the length of 
supporting statements in the manner envisioned by the 
above sentence. 


The second change relates to the last two sentences of the 
former paragraph. Those sentences, which provided, re- 
spectively, that the proponent shall furnish his supporting 
statement to the management at the time the proposal is 
furnished, and that neither the management nor the issuer 
shall be responsible for such statement, often have been 
overlooked by the proponents. Accordingly, in order to 
highlight them, they have been combined into a single 
sentence and repositioned in the paragraph. 


Substantive Bases for Omission of Proposals—Rule 14a- 
8(c) 


Paragraph (c) of the revised rule sets forth various substan- 
tive grounds for excluding a proposal from an issuer's proxy 
materials. As amended, paragraph (c) contains 13 separate 
grounds for omitting a proposal. Each of these grounds is 
discussed below in the order in which it appears in the 
revised paragraph. 


(1) State Law. Subparagraph (c)(1) of the former rule 
allowed the management to omit a proposal “If the proposal 
as submitted is, under the laws of the issuer's domicile, not 
a proper subject for action by security holders.” This provi- 
sion has been based on the theory that no purpose is 
served by including in an issuer’s proxy materials proposals 
which the issuer’s security holders cannot properly act 
upon. With one exception, the provision has been carried 
forward intact in the amended rule. 


The one exception is that the words “as submitted” have 
been omitted from the revised subparagraph. The deletion 
of these two words is intended to make clear the Commis- 
sion’s belief, previously alluded to in the discussion con- 
cerning subparagraph (a)(3), that a proponent is not always 
bound by the original text of his proposal under this provi- 
sion but may revise the proposal in those instances in which 
a non-substantive change (such as a change in form) will 
bring it into compliance with the applicable state law. 


The Commission also has added a Note to subparagraph 
(c)(1) of the rule alerting proponents to the fact that the 
propriety of their proposals under the applicable state law 
may depend upon the form in which the proposal appears. 
Thus, the Note states that “A proposal that may be improper 
under the applicable state law when framed as a mandate 
or directive may be proper when framed as a recommenda- 
tion or request.” 


The text of the above Note is in accord with the long- 
standing interpretative view of the Commission and its staff 
under subparagraph (c)(1). In this regard, it is the Commis- 
sion’s understanding that the laws of most states do not, for 
the most part, explicitly indicate those matters which are 
proper for security holders to act upon but instead provide 
only that “the business and affairs of every corporation 
organized under this law shall be managed by its board of 
directors,” or words to that effect. Under such a statute, the 
board may be considered to have exclusive discretion in 
corporate matters, absent a specific provision to the con- 
trary in the statute itself, or the corporation’s charter or by- 
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laws. Accordingly, proposals by security holders that man- 
date or direct the board to take certain action may constitute 
an unlawful intrusion on the board’s discretionary authority 
under the typical statute. On the other hand, however, 
proposals that merely recommend or request that the board 
take certain action would not appear to be contrary to the 
typical state statute, since such proposals are merely advi- 
sory in nature and would not be binding on the board even if 
adopted by a majority of the security holders. The Note will 
serve the purpose of alerting proponents to these distinc- 
tions and to the importance of framing their proposals in a 
form that is acceptable under the applicable state law 


‘(2) Other Applicable Federal and State Laws. As originally 
‘ proposed in Release No. 34-12598, subparagraph (c)(2) 


would have provided that a proposal could be omitted by the 
management “if the proposal is contrary to a federal law of 
the United States.” In this connection, it was stated in the 
textual portion of the release that the proposed subpara- 
graph was intended to formalize a view that the Commis- 
sion’s staff had expressed on numerous occasions. That is, 
a proposal by a security holder that would, if implemented, 
be violative of a federal law of the United States may 
properly be excluded from an issuer's proxy materials. 


Several comments were received indicating that the lan- 
guage contained in the text of the release provided more 
clarity than the proposed subparagraph itself, and that the 
provision should be revised to make clear that it deals with 
the implementation of the proposal. The commentators 
further suggested that the Commission expand the subpara- 
graph to allow the omission of any proposal whose imple- 
mentation would violate not only federal law, but also any 
other applicable law (including foreign law) or governmental 
regulation to which the issuer is subject. 


The Commission believes that the above comments have 
merit, since it does not appear appropriate to allow the 
inclusion in proxy materials of any proposal which, if imple- 
mented, would violate an applicable law. Accordingly, sub- 
paragraph (c)(2), as adopted, will allow an issuer to omit 
any proposal which “would, if implemented, require the 
issuer to violate any state law or federal law of the United 
States, or any law of any foreign jurisdiction, to which the 
issuer is subject.” 


The subparagraph was further amended to include a prov- 
iso to make it clear that, while this exclusion will apply to 
both foreign and domestic law, state law or the federal law 
of the United States will supersede the law of foreign 
jurisdictions. Accordingly, where a proposal would call for an 
action by the issuer to bring it into compliance with state or 
federal law, the fact that such action might be violative of a 
particular foreign law to which the issuer is also subject 
would not cause the proposal to be excluded under subpar- 
agraph (c)(2). 


It should be noted that under this provision, or any other 
provision of Rule 14a-8 for that matter, the management 
has the burden of demonstrating the validity of its view that 
a proposal may properly be omitted in reliance upon it. 
Further, issuers should be aware that paragraph (d) of Rule 
14a-8 requires that they furnish an opinion of counsel both 
to the proponent and to the Commission whenever they 
assert that a proposal can be omitted for reasons based on 








matters of law. Thus, should a management take the 
position that this subparagraph is applicable to a particular 
proposal, it would be incumbent upon it to furnish an opinion 
of counsel on the legal aspects of its view. 


(3) Proxy Rules and Regulations. The Commission is aware 
that on many occasions in the past proponents have sub- 
mitted proposals and/or supporting statements that contrav- 
ene one or more of its proxy rules and regulations. Most 
often, this situation has occurred when proponents have 
submitted items that contain false or misleading statements. 
Statements of that nature are prohibited from inclusion in 
proxy soliciting materials by Rule 14a-9 of the proxy rules. 


In light of the foregoing, the Commission has adopted a new 
subparagraph (c)(3) to Rule 14a-8 expressly providing that 
a proposal or supporting statement may not be contrary to 
any of the Commission's proxy rules and regulations, in- 
cluding Rule 14a-9. This provision simply formalizes a 
ground for omission that the Commission believes has been 
inherent in the proxy rules. 


(4) Personal Claim or Grievance. Subparagraph (c)(4) of the 
amended rule permits a proposal to be excluded from an 
issuer's proxy materials if it “relates to the enforcement of a 
personal claim or the redress of a personal grievance 
against the issuer, its management, or any other person.” 
This provision is identical to subparagraph (c)(2)(i) of the 
former rule and has been carried forward intact because the 
Commission does not believe an issuer's proxy materials 
are a proper forum for airing personal claims or grievances. 


(5) Insignificant Matters. Subparagraph (c)(2)(ii) of the for- 
mer rule allowed an issuer to omit a proposal if it consisted 
of a “recommendation, request or mandate that action be 
taken with respect to any matter, including a general eco- 
nomic, political, racial, religious, social or similar cause, that 
is not significantly related to the business of the issuer .. .” 
The Commission has retained the substance of this provi- 
sion in subparagraph (c)(5) of the revised rule. However, the 
reference in the former rule to the form in which proposals 
appear and the illustrative reference to various general 
causes have been deleted on the ground they are superflu- 
ous and unnecessary. These deletions, however, should not 
be construed as an implication that a different standard from 
that set forth in the former subparagraph (c)(2)(ii) will be 
utilized under subparagraph (c)(5) of the amended rule 


A number of commentators expressed the view that the 
Commission should revise the subparagraph to allow the 
omission of a proposal whenever the matter involved therein 
does not bear a significant economic relation to the issuer's 
business. In this regard, the Commission does not believe 
that subparagraph (c)(5) should be hinged solely on the 
economic relativity of a proposal, since there are many 
instances in which the matter involved in a proposal is 
significant to an issuer's business, even though such signifi- 
cance is not apparent from an economic viewpoint. For 
example, proposals dealing with cumulative voting rights or 
the ratification of auditors in a sense may not be economi- 
Cally significant to an issuer's business but they neverthe- 
less have a significance to security holders that would 
preclude their being omitted under this provision. An pro- 
posals relating to ethical issues such as political contribu- 
tions also may be significant to the issuer's business, when 


viewed from a standpoint other than a purely economic one. 


Notwithstanding the foregoing, the Commission recognizes 
that there are circumstances in which economic data may 
indicate a valid basis for omitting a proposal under this 
provision. The Commission wishes to emphasize, however, 
that the significance of a particular matter to an issuer's 
present or prospective business depends upon that issuer's 
individual circumstances, and that there is no specific quan- 
titative standard that is applicable in all instances. Moreover, 
as previously indicated, the burden is on the issuer to 
demonstrate that this or any other provision of Rule 14a-8 
may properly be relied upon to omit a proposal. 


Finally, it should be noted that none of the public commen- 
tators recommended the replacement of this subparagraph 
by the proposed alternative provision described in Release 
No. 34-12598. That provision would have allowed the omis- 
sion of any proposals dealing with matters that the govern- 
ing body of the issuer was not required to act upon pursuant 
to either the applicable state law or the governing instru- 
ments of the issuer. The alternative provision is more fully 
discussed in the section of this release immediately follow- 
ing the discussion of subparagraph (c)(7) of the amended 
rule. 


(6) Matters Beyond Issuer's Power. Subparagraph (c)(6) of 
the amended rule provides that a proposal may be omitted 
from an issuer's proxy materials if it deals with a matter that 
is “beyond the issuer’s power to effectuate.” This provision 
is derived from that part of subparagraph (c)(2)(ii) of the 
current rule and the Note thereto that allow a proposal to be 
omitted if it deals with a matter that is not within the control 
of the issuer. In terms of scope and effect, the provision is 
unchanged from the former rule and Note. However, since 
the Note did nothing more than define the term used in the 
subparagraph, it has been incorporated into the subpara- 
graph itself. 


(7) Routine Maiters. Subparagraph (c)(5) of the former rule 
permitted an issuer to omit a proposal from its proxy 
materials if the proposal consisted of a “recommendation or 
request that the management take action with respect to a 
matter relating to the conduct of the ordinary business 
operations of the issuer.” The Commission proposed in 
Release No. 34-12598 to replace this provision with one 
that would have allowed the omission of a proposal if it dealt 
with a “routine, day-to-day matter relating to the conduct of 
the ordinary business operations of the issuer.” The pro- 
posed new provision, which would have been more restric- 
tive than the former one, was considered at the time to be 
appropriate for possible adoption because the former provi- 
sion occasionally had been relied upon to exclude proposals 
of considerable importance to the issuer and its security 
holders. The Commission hoped that the new provision 
would produce results that were more in accord with the 
concept of shareholder democracy underlying Section 14(a) 
of the Exchange Act. 


A large majority of the commentators who addressed them- 
selves to the proposed new standard objected to it on the 
ground that it would produce many undesirable results. 
Among other things, they pointed out that many of the 
shareholder proposals under the new provision would nec- 
essarily deal with ordinary business matters of a complex 
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nature that shareholders, as a group, would not be qualified 
to make an informed judgment on, due to their lack of 
business expertise and their lack of intimate knowledge of 
the issuer's business. In view of these commentators, it 
would not be practicable in most instances for stockholders 
to decide management problems at corporate meetings. 
Further, they stated that the proposed new provision would 
be difficult to administer because of the subjective judg- 
ments that necessarily would be required in interpreting it. 


After consideration of the above comments, the Commis- 
sion has determined not to adopt proposed subparagraph 
(c)(7) in the form in which it was proposed for comment. The 
Commission is taking this course of action for two reasons: 
(1) it believes the difficulties that are likely to arise from the 
proposed standard would excew:d any benefits to security 
holders that might accrue from its adoption; and (2) the 
former standard appears to be a workable one if it is 
interpreted in a somewhat more flexible manner than in the 
past. 


The Commission's determination not to adopt proposed 
subparagraph (c)(7) is based to a large extent on the fact 
that there does not appear to be any reasonable means for 
distinguishing between routine and important business mat- 
ters. The Commission suggested in Release No. 34-12598 
that a possible standard for making such distinctions was 
whether it would be necessary for the board of directors to 
act on the matter involved in the proposal. If no action were 
necessary, the matter would be considered routine. The 
commentators pointed out, however, that board practices 
relating to the delegation of authority to management per- 
sonnel vary greatly, and there would, therefore, be no 
consistency in applying such a standard. The potential lack 
of consistency of the proposed standard is a fatal drawback, 
in the Commission’s view. And, since no other reasonable 
standard for making the requisite distinctions is readily ap- 
parent, the Commission believes that the provision would be 
difficult, if not impossible, to administer on a satisfactory basis. 


In lieu of the subparagraph proposed in Release No. 34- 
12598, the Commission has decided to adopt a provision 
that essentially is the same as subparagraph (c)(5) of the 
former rule. That is, a proposal will be excludable if it “deals 
with a matter relating to the conduct of the ordinary busi- 
ness operations of the issuer.” The Commission recognizes 
that this standard for omission has created some difficulties 
in the past, and that, on occasion, it has been relied upon to 
omit proposals of considerable importance to security hold- 
ers. Nevertheless, the Commission believes that the provi- 
sion is a workable one, as evidenced by the fact that it has 
been in operation for over 22 years and has not, until the 
past year or so, generated a significant amount of contro- 
versy. 


The Commission is of the view that the provision adopted 
today can be effective in the future if it is interpreted 
somewhat more flexibly than in the past. Specifically, the 
term “ordinary business operations” has been deemed on 
occasion to include certain matters which have significant 
policy, economic or other implications inherent in them. For 
instance, a proposal that a utility company not construct a 
proposed nuclear power plant has in the past been consid- 
ered excludable under former subparagraph (c)(5). In retro- 
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spect, however, it seems apparent that the economic and 
safety considerations attendant to nuclear power plants are 
of such magnitude that a determination whether to construct 
one is not an “ordinary” business matter. Accordingly, 
proposals of that nature, as well as others that have major 
implications, will in the future be considered beyond the 
realm of an issuer's ordinary business operations, and 
future interpretative letters of the Commission's staff will 
reflect that view. 


Although subparagraph (c)(7) will be subject to a more 
restrictive interpretation in the future than its predecessor, 
former subparagraph (c)(5), this should not be construed to 
mean that the provision will not be available for the omission 
of proposals that deal with truly “ordinary” business matters. 
Thus, where proposals involve business matters that are 
mundane in nature and do not involve any substantial policy 
or other considerations, the subparagraph may be relied 
upon to omit them. 


Proposed Alternate to Subparagraphs (c)(5) and (c)(7) 


At the time subparagraphs (c)(5) and (c)(7) were proposed 
for comment, the Commission also asked for the public’s 
views on the following questions: 


(1) whether it would be more beneficial to issuers and 
their security holders not to adopt either or both of 
those subparagraphs, or 


(2) whether it would be more beneficial to replace or 
supplement them with a provision which would allow 
the omission of a proposal if it 


deals with a matter that the governing body of 
the issuer (such as the Board of Directors) is 
not required to act upon pursuant to the applica- 
ble State law or the issuer's governing instru- 
ments (such as the Charter or By-Laws). 


The prevailing view of those commentators who responded 
to the above questions was that both subparagraphs (c)(5) 
and (c)(7) should be retained but that the alternative provi- 
sion quoted above should be discarded. With respect to the 
retention of subparagraphs (c)(5) and (c)(7), it was noted 
that both provisions contain separate and justifiable grounds 
for the omission of a proposal and that there often are 
instances in which one is applicable to a proposal while the 
other is not. The Commission concurs in this view and 
therefore has determined to retain both of them in the form 
already discussed herein. 


In regard to the alternative provision, it was pointed out by 
the commentators that most state statutes and corporate 
governing instruments specify relatively few instances 
where director action is required but simply mandate that 
the business and affairs of the corporation be managed by 
or under the direction of the board of directors. Conse- 
quently, the application of the proposed ‘‘board-action’’ 
standard would turn upon the issues of delegation of 
authority and proper board practices. Since the resolution of 
these issues would involve complex and often conflicting 
matters of law and interpretation, the Commission does not 
believe that the standard would provide a useful or workable 


ground for omission under the rule. Therefore, it has not ¢ 








been adopted. 


(8) Elections to Office. Tne last sentence of paragraph (a) of 
the former rule stated that Rule 14a-8 does not apply to 
elections to office or to counter proposals to matters to be 
submitted by the management. The two grounds for omis- 
sion mentioned in that sentence have been restated in 
subparagraphs (c)(8) and (c)(9) of the amended rule. 


In its adopted form, subparagraph (c)(8) states simply that a 
proposal can be omitted if it “relates to an election to office.” 
As originally proposed in Release No. 34-12598, the sub- 
paragraph would have allowed the omission of any proposal 
which related to a “corporate, political or other election to 
office.” However, the Commission has deleted the words 
“corporate, political or other’ from the adopted provision, 
since it is apparent that the inclusion of those words in the 
proposed version led many commentators to the erroneous 
belief that the Commission intended to expand the scope of 
the existing exclusion to cover proposals dealing with mat- 
ters previously held not excludable by the Commission, 
such as cumulative voting rights, general qualifications for 
directors, and political contributions by the issuer. To dispel 
this misunderstanding, the Commission has revised the 
language of the adopted provision to read substantially as 
its predecessor under the former rule. 


(9) Counter Proposals. As noted above, subparagraph 
(c)(9) of the revised rule merely restates a ground for 
omission already set forth in the existing rule. That is, a 
proposal that is counter to a proposal to be presented by the 
management may be omitted from an issuer’s proxy mate- 
rials. 


(10) Moot Proposals. The Commission has set forth in 
subparagraph (c)(10) of the amended rule a ground for 
omission that has not been formally stated in Rule 14a-8 in 
the past but which has informally been deemed to exist. The 
new subparagraph provides that a proposal which has been 
rendered moot may be omitted from the issuer's proxy 
materials. 


As originally proposed by the Commission, this subpara- 
graph would have allowed the omission of only those 
proposals rendered moot “by the actions of management.” 
However, it was brought to the attention of the Commission 
by several commentators that mootness can be caused for 
reasons other than the actions of management, such as 
statutory enactments, court decisions, business changes 
and supervening corporate events. Therefore, since the 
Commission believes that a proposal which has been ren- 
dered moot for whatever reason should properly be exclud- 
able from an issuers proxy materials, it has deleted the 
qualifying phrase “by the actions of the management” from 
the adopted form of the subparagraph. 


(11) Similar Proposals in Current Year. As with subpara- 
graph (c)(10) above, subparagraph (c)(11) formalizes a 
ground for omission that has existed solely on an informal 
basis in the past. Specifically, the new subparagraph pro- 
vides that the management may omit a proposal that is 
substantially duplicative of a proposal submitted by another 
proponent which the management intends to include in its 
proxy materials. The purpose of the provision is to eliminate 
the possibility of shareholders having to consider two or 


more substantially identical proposals submitted to an issuer 
by proponents acting independently of each other. 


(12) Similar Proposals in Prior Years. \In Release No. 34- 
12598, the Commission proposed to broaden the provision 
in the former rule (viz., subparagraph (c)(4)) which allowed 
the omission of any proposal that was “substantially the 
same” as a prior proposal that failed to receive the percent- 
age of votes on its latest submission specified in the rule. 
This would have been accomplished by revising the provi- 
sion to state that it would apply to any proposal that dealt 
with ‘substantially the same subject matter” as a prior 
proposal that had failed to attract the requisite number of 
votes. 


Several commentators urged the Commission not to make 
the proposed change. These persons pointed out: (1) that 
abuses of the existing provision have been rare and do not 
justify the type of radical revision proposed; (2) that the new 
standard would be almost impossible to administer because 
of the subjective determinations that would be required 
under it; and (3) that it would unduly constrain shareholder 
suffrage because of its possible “umbrella” effect (i.e., it 
could be used to omit proposals that had only a vague 
relation to the subject matter of a prior proposal that 
received little shareholder support). 


After consideration of the above comments, the Commis- 
sion has determined not to make the changes in the 
subparagraph previously proposed by it. This action is being 
taken because the potential drawbacks of the new provision 
appear to outweigh the prospective benefits. As a result the 
Commission has adopted subparagraph (c)(12) in a form 
that is identical to that of former subparagraph (c)(4). 


Notwithstanding the above action, the Commission is con- 
cerned about potential abuses of this provision. It therefore 
has instructed the staff to monitor closely the operation of 
subparagraph (c)(12) and to take appropriate action, such 
as issuing a no-action letter to an affected management, 
where it is appagent that an effort is being made to present 
essentially the same proposal to an issuer's security holders 
year-after-year, even though the proposal has not attracted 
the support required by the rule. In connection with the 
foregoing, it should be noted that this provision will be 
considered to be available in the future for the omission of a 
proposal which, although not substantially the same as any 
one proposal submitted in a prior year, is composed essen- 
tially of the elements of two or more proposals that were 
submitted for a vote in prior years and failed to receive the 
percentage of the total vote specified in the rule. 


(13) Specific Dividend Amounts. The Commission pro- 
posed in Release No. 34-12598 to adopt a new subpara- 
graph (c)(13) which would permit issuers to omit from their 
proxy materials any proposals relating to “specific amounts 
of cash or stock dividends.” The purpose of the provision 
was to prevent security holders from being burdened with a 
multitude of conflicting proposals on such matters. Specifi- 
cally, the Commission was concerned over the possibility 
that several proponents might independently submit to an 
issuer proposals asking that differing amounts of dividends 
be paid. 


In the past it has been the position of the Commission and 
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its staff that dividend matters were within the realm of an 
issuer's ordinary business operations and precatory propos- 
als dealing with such matters were therefore excludable 
under the provision of Rule 14a-8 dealing with such opera- 
tions (viz., former subparagraph (c)(5)). Although the Com- 
mission has carried forward into the revised rule an exclu- 
sion for matters relating to an issuer's ordinary business 
operations (see the discussion of subparagraph (c)(7)), it is 
now of the view that because dividend matters are ex- 
tremely important to most security holders, and because 
they involve significant economic and policy considerations, 
they are not “ordinary” business matters in the strictest 
sense. Therefore, proposals relating to dividend matters will 
not be excludable under subparagraph (c)(7), with the result 
that the reasons for which subparagraph (c)(13) was pro- 
posed are still valid. Accordingly, the Commission has 
adopted the subparagraph in the form in which it was 
proposed for comment. 


In connection with the foregoing, the Commission has noted 
the view of some commentators that dividend matters are 
not appropriate for discussion by security holders. These 
persons have indicated that decisions on dividends tradi- 
tionally have been within the exclusive province of the board 
of directors under most state laws and that it would not be 
proper for shareholders to submit proposals on such mat- 
ters. The Commission, however, is not persuaded that these 
reasons provide a valid basis for excluding all dividend 
proposals. In this regard, it is noted that mandatory dividend 
proposals would continue to be excludable under subpara- 
graph (c)(1) of the revised rule, to the extent that they would 
intrude on the board’s exclusive discretionary authority 
under the applicable state law to make decisions on divi- 
dends. But to the extent that such proposals are advisory in 
nature, and therefore non-binding on the board even if 
adopted, the Commission is unable to agree that propo- 
nents should be denied the opportunity to present them, 
within the limits of this provision, to their fellow security 
holders for consideration. 


Procedural Requirements for Managements—Rule 74a- 
8(d) 


Paragraph (d) of the revised rule discusses the procedural 
requirements applicable to managemenis who intend to 
omit stockholder proposals from their proxy materia!s. The 
paragraph has been adopted by the Commission tn pre- 
cisely the same form in which it was proposed for comment. 


As revised, the paragraph provides that the management 
must file five copies of the following documents with the 
Commission whenever it asserts. for any reason, that a 
proposal and any statement in support thereof can properly 
be omitted from its proxy materials: (1) the proposal; (2) the 
supporting statement, if any; (3) a statement of its reasons 
for omission; and (4) where such reasons are based on 
matters of law, a supporting opinion of courisel. A copy of 
the statement of reasons and the opinion of counsel, if any, 
must also be furnished to the proponent at the same time 
they are filed with the Commission. 


The principal change in paragraph (d) from the former rule 
is the requirement that the management file the documents 
specified above with the Commission at least 50 days prior 
to the date on which it files its preliminary proxy materials. 
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Formerly, such documents were required to be filed 30 days 
in advance of the date the preliminary proxy materials were 
filed. As previously noted in the discussion of subparagraph 
(a)(3) relating to the timeliness requirements for proponents, 
this change is being made in conjunction with a correspond- 
ing 20-day advance in the deadline date for the submission 
of proposals by proponents. 


Other changes in the paragraph include the requirement 
that five copies of all materials required under the paragraph 
be filed with the Commission (rather than one, as required 
under the former rule) and the addition of certain words to 
clarify: (1) that either the Commission or its staff may waive 
part or ali of the 50-day filing requirement (the former rule 
mentioned only the Commission), and (2) that the filing 
requirements of the paragraph must be complied with in all 
instances in which the management asserts that a proposal 
can properly be omitted (Some managements have erro- 
neously believed that they need not comply with those 
requirements when a proposal is clearly excludable for a 
procedural reason, such as timeliness). 


Cost Data 


In Release No. 34-12598 the Commission expressed an 
interest in obtaining information about the costs to issuers of 
including stockholder proposals in their proxy soliciting 
materials. Tke Commission continues to be interested in 
obtaining such information with respect to proposals that are 
included in proxy materials through June 30, 1977. Any 
issuers willing to furnish such information to the Commis- 
sion are requested to indicate not only the total cost of 
including each proposal! in their proxy materials but also the 
amount of each component part of the overall cost (such as 
printing, postage and legal expenses). This information 
should be submitted to William E. Morley, Special Counsel, 
Division of Corporation Finance, Securities and Exchange 
Commission, Washington, D.C. 20549. 


Date of Effectiveness 


As previously indicated, all of the amendments to Rule 14a- 
8 adopted today, with the exception of the changes to the 
timeliness provisions of subparagraph (a)(3) and paragraph 
(d), shall be applicable to proposals submitted to issuers 
who will be filing their preliminary proxy materials with the 
Commission on or after February 1, 1977. The effectiveness 
of the new timeliness requirements set forth in subpara- 
graph (a)(3) and paragraph (d) shali be deferred an addi- 
tional three months. Accordingly, they shall apply only to 
proposals submitted to issuers who will be filing their 
preliminary proxy materials with the Commission on or after 
May 1, 1977. 


Authority 


The Commission has adopted the amendments to Rule 
14a-8 that are discussed herein pursuant to Sections 14(a) 
and 23(a) of the Securities Exchange Act of 1934, Sections 
12(e) and 20(a) of the Public Utility Holding Company Act of 
1935, and Sections 20(a) and 38(a) of the investment 
Company Act of 1940. 


Text of Revised Rule 14a-8 


























Rule 14a-8 is revised to read as follows: 


§ 240.14a-8 Proposals of security holders. 


(a) If any security holder of an issuer notifies the 
management of the issuer of his intention to present a 
proposal for action at a forthcoming meeting of the 
issuer’s security holders, the management shall set 
forth the proposal in its proxy statement and identify it 
in its form of proxy and provide means by which 
security holders can make the specification required 
by Rule 14a-4(b) [17 CFR 240.14a-4(b)]. Notwith- 
standing the foregoing, the management shall not be 
required to include the proposal in its proxy statement 
or form of proxy unless the security holder (hereinaf- 
ter, the “proponent’) has complied with the require- 
ments of this paragraph and paragraphs (b) and (c) 
hereof: 


(1) Eligibility. At the time he submits the pro- 
posal, the proponent shall be a record or benefi- 
cial owner of a security entitled to be voted at 
the meeting on his proposal, and he shall con- 
tinue to own such security through the date on 
which the meeting is held. If the management 
requests documentary support for a proponent's 
claim that he is a beneficial owner of a voting 
security of the issuer, the proponent shall fur- 
nish appropriate documentation within 10 busi- 
ness days after receiving the request. In the 
event the management includes the proponent's 
proposal in its proxy soliciting materials for the 
meeting and the proponent fails to comply with 
the requirement that he continuously be a voting 
security holder through the meeting date, the 
management shall not be required to include 
any proposals submitted by the proponent in its 
proxy soliciting materials for any meeting held in 
the following two calendar years. 


(2) Notice. The proponent shall notify the man- 
agement in writing of his intention to appear 
personally at the meeting to present his pro- 
posal for action. The proponent shall furnish the 
requisite notice at the time he submits the 
proposal, except that if he was unaware of the 
notice requirement at that time he shall comply 
with it within 10 business days after being 
informed of it by the management. If the propo- 
nent, after furnishing in good faith the notice 
required by this provision, subsequently deter- 
mines that he will be unable to appear person- 
ally at the meeting, he shall arrange to have 
another security holder of the issuer present his 
proposal on his behalf at the meeting. In the 
event the proponent or his proxy fails, without 
good cause, to present the proposal for action 
at the meeting, the management shall not be 
required to include any proposals submitted by 
the proponent in its proxy soliciting materials for 
any meeting held in the following two calendar 
years. 


(3) Timeliness. The proponent shall submit his 
proposal sufficiently far in advance of the meet- 


ing so that it is received by the management 
within the following time periods: 


(i) Annual Meetings. A proposal to be 
presented at an annual meeting shall be 
recieved by the management at the is- 
suer’s principal executive offices not less 
than 90 days in advance of a date corre- 
sponding to the date set forth on the 
management's proxy statement released 
to security holders in connection with the 
previous year’s annual meeting of security 
holders, except that if no annual meeting 
was held in the previous year or the date 
of the annual meeting has been changed 
by more than 30 calendar days from the 
date of the previous year’s annual meet- 
ing a proposal shall be received by the 
management a reasonable time before 
the solicitation is made. 


(ii) Other Meetings. A proposal to be 
presented at any meeting other than an 
annual meeting shall be received a rea- 
sonable time before the solicitation is 
made. 


NOTE. In order to curtail controversy as 
to the date on which a proposal was 
received by the management, it is sug- 
gested that proponents submit their pro- 
posals by Certified Mail-Return Receipt 
Requested. 


(4) Number and Length of Proposals. The pro- 
ponent may submit a maximum of two propos- 
als of not more than 300 words each for inclu- 
sion in the management's proxy materials for a 
meeting of security holders. lf the proponent 
fails to comply with either of these require- 
ments, or if he fails to comply with the 200-word 
limit on supporting statements mentioned in 
paragraph (b), he shall be provided the opportu- 
nity by the management to reduce, within 10 
business days, the items submitted by him to 
the limits required by this rule. 


(b) If the management opposes any proposal received 
from a proponent, it shall also, at the request of the 
proponent, include in its proxy statement a statement 
of the proponent of not more than 200 words in 
support of the proposai, which statement shall not 
include the name and address of the proponent. The 
statement and request of the proponent shall be 
furnished to the management at the time that. the 
proposal is furnished, and neither the management 
nor the issuer shall be responsible for such statement. 
The proxy statement shali also include either the 
name and address of the proponent or a statement 
that such information will be furnished by the issuer or 
by the Commission to any person, orally or in writing 
as requested, promptly upon the receipt of any oral or 
written request therefor. If the name and address of 
the proponent are omitted from the proxy statement, 
they shall be furnished to the Commission at the time 
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of filing the management's preliminary proxy material 
pursuant to Rule 14a-6(a) [17 CFR 240.14a-6(a)]. 


(c) The management may omit a proposal and any 
statement in support thereof from its proxy statement 
and form of proxy under any of the following circum- 
stances: 


(1) If the proposal is, under the laws of the 
issuer's domicile, not a proper subject for action 
by security holders; 


NOTE. A proposal that may be improper under 
the applicable state law when framed as a 
mandate or directive may be proper when 
framed as a recommendation or request. 


(2) If the proposal would, if implemented, re- 
quire the issuer to violate any state law or 
federal law of the United States, or any law of 
any foreign jurisdiction, to which the issuer is 
subject, except that this provision shall not 
apply with respect to any foreign law compli- 
ance with which would be violative of any state 
law or federal law of the United States; 


(3) If the proposal or the supporting statement is 
contrary to any of the Commission's proxy rules 
and regulations, including Rule 14a-9 [17 CFR 
240.14a-9], which prohibits false or misleading 
statements in proxy soliciting materials; 


(4) If the proposal relates to the enforcement of 
a personal claim or the redress of a personal 
grievance against the issuer, its management, 
or any other person; 


(5) If the proposal deals with a maiter that is not 
significantly related to the issuer's business; 


(6) If the proposal deals with a matter that is 
beyond the issuer's power to effectuate: 


(7) If the proposal deals with a matter relating to 
the conduct of the ordinary business operations 
of the issuer; 


(8) If the proposal relates to an election to 
office; 


(9) if the proposal is counter to a proposal to be 
submitted by the management at the meeting; 


(10) If the proposal has been rendered moot; 


(11) If the proposal is substantially duplicative of 
a proposal previously submitted to the manage- 
ment by another proponent, which proposal will 
be included in the management's proxy mate- 
rials for the meeting; 


(12) If substantially the same proposal has 
previously been submitted to security holders in 
the management's proxy statement and form of 
proxy relating to any annual or special meeting 
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of security holders held within the preceding 5 
calendar years, it may be omitted from the 
management's proxy materials relating to any 
meeting of security holders held within 3 calen- 
dar years after the latest such previous submis- 
sion: 


Provided, That- 


(i) If the proposal was submitted at only 
one meeting during such preceding pe- 
riod, it received less than 3 percent of the 
total number of votes cast in regard 
thereto; or 


(ii) If the proposal was submitted at only 
two meetings during such preceding pe- 
riod, it received at the time of its second 
submission less than 6 percent of the total 
number of votes cast in regard thereto; or 


(ili) If the proposal was submitted at three 
or more meetings during such preceding 
period, it received at the time of its latest 
submission less than 10 percent of the 
total number of votes cast in regard 
thereto; and 


(13) If the proposal relates to specific amounts 
of cash or stock dividends. 


(d) Whenever the management asserts, for any rea- 
son, that a proposal and any statement in support 
thereof received from a proponent may properly be 
omitted from its proxy statement and form of proxy, it 
shall file with the Commission, not later than 50 days 
prior to the date the preliminary copies of the proxy 
statement and form of proxy are filed pursuant to Rule 
14a-6(a), or such shorter period prior to such date as 
the Commission or its staff may permit, five copies of 
the following items: (1) the proposal; (2) any state- 
ment in support thereof as received from the propo- 
nent; (3) a statement of the reasons why the manage- 
ment deems such omission to be proper in the 
particular case; and (4) where such reasons are 
based on matters of law, a supporting opinion of 
counsel. The management shall at the same time, if it 
has not already done so, notify the proponent of its 
intention to omit the proposal from its proxy statement 
and form of proxy and shall forward to him a copy of 
the statement of reasons why the management 
deems the omission of the proposal to be proper and 
a copy of such supporting opinion of counsel. 


[Secs. 14(a), 23(a), 48 Stat. 895, 901; sec. 203(a), 49 Stat. 
704; sec. 8, 49 Siat. 1379; sec. 5, 78 Stat. 565, 570; sec. 
18, 89 Stat. 133; 15 U.S.C. 78n(a), 78w(a); Secs. 12(e), 
20(a), 49 Stat. 823, 833; 15 U.S.C. 79/(e), 79t(a); Secs. 
20(a), 38(a), 54 Stat. 822, 841; 15 U.S.C. 80a-20(a), 80a- 
37(a)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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‘A companion release also was issued on July 7, 1976 
discussing the informal procedures for the rendering of 
advice by the Commission's staff with respect to stockholder 
proposals. See Release No. 34-12599 [41 FR 29989]. 


2 A “‘no-action” letter is one in which the staff of the 
Commission indicates that, on the basis of the facts pre- 
sented to it, it will not recommend that the Commission 
institute any enforcement action with respect to the matter 
discussed in the incoming correspondence. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13000/November 23, 1976 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities Ex- 
change Act of 1934 against First Buffalo Corporation Inc. 
(FBC), a Buffalo, New York, broker-dealer; Neil Stephens 
Investment Corporation (NSI), a Providence, Rhode Island, 
broker-dealer; William H. Douglas (Douglas) of Honeoye 
Falls, New York, a former FBC salesman; Andrew A. Engel 
(Engel) of Reading, Pennsylvania, an FBC salesman; Mi- 
chael Doran (Doran) of Cranston, Rhode Island, a former 
NSI salesman; Neil L. Cohen of Warwick, Rhode Island, an 
NSI salesman; Wilbur H. Seward (Seward) of Shillington, 
Pennsylvania, an FBC branch manager; Ralph Wiest 
(Wiest) of Buffalo, New York, an FBC vice-president; and 
Bernard Cohen of Cranston, Rhode Island, the president of 
NSI. 


The proceedings are based upon allegations that during the 
period October 1, 1972, to September 1, 1974, Dougias, 
Engel, Doran and Neil Cohen violated the anti-fraud provi- 
sions of the Securities Act of 1933 and the Securities 
Exchange Act of 1934 in connection with the offer and sale 
of eleven Regulation B, Schedule D and five “private 
placement” offerings by Harbinger Oil Corporation of frac- 
tional undivided interests in oil and gas wells. In particular, 
the allegations are that false and misleading statements and 
omissions of material facts were made by the respondent 
salesmen in connection with the said offers and sales. 
Additionally, the order for proceedings alleges that the 
respondent salesmen made sales to unsuitable customers. 
Furthermore, the order for proceedings alleges that FBC, 
NSI, Seward, Wiest and Bernard Cohen failed reasonably to 
supervise other persons subject to their supervision with a 
view to preventing the alleged violations. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13001/November 23, 1976 


In the Matter of 


THE DEPOSITORY TRUST COMPANY 
55 Water Street 
New York, N.Y. 10041 


(SR-DTC-76-10). 


ORDER APPROVING RULE CHANGE SUBMITTED BY 
THE DEPOSITORY TRUST COMPANY RELATING TO A 
PROPOSED DIVIDEND REINVESTMENT SERVICE 


On October 13, 1976, The Depository Trust Company 
(“DTC”) submitted, pursuant to Rule 19b-4 under the Secu- 
rities Exchange Act of 1934 (the “Act’), a proposed rule 
change which would establish procedures enabling DTC's 
participants to take advantage of certain issuers’ dividend 
reinvestment plans for securities held within DTC. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
thereunder, notice of the proposed rule change was pub- 
lished in the Federal Register (41 Fed. Reg. 46656, October 
22, 1976), and the public was invited to comment thereon. 
Notice of the filing and an invitation for comments also 
appeared in Securities Exchange Act Release No. 34- 
12896, October 15, 1976. No letters of comment were re- 
ceived. 


The Commission has reviewed the proposed rule change 
and finds that it is consistent with the requirements of the 
Act and the rules and regulations thereunder applicable to 
registered clearing agencies. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change contained 
in File No. SR-DTC-76-10 be, and hereby is, approved. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13002/November 23, 1976 


In the Matter of 

AMERICAN STOCK EXCHANGE, INC. 

86 Trinity Place 

New York, New York 10006 

(SR-Amex-76-23) 

ORDER APPROVING PROPOSED RULE CHANGE 

On October 8, 1976, the American Stock Exchange, Inc. 
(“Amex”) filed with the Commission, pursuant to Section 


19(b) of the Securities Exchange Act of 1934 (the “‘Act’’), as 
amended by the Securities Acts Amendments of 1975, and 
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Rule 19b-4 thereunder, copies of a proposed rule change to 
rescind Rules 957 and 983 of the “Amex Option Rules” 
which require the filing with “Amex” of certain information 
which is available to the Exchange through other sources. 
The changes are to relieve members and member organiza- 
tions of the Exchange from what have been found by Amex 
to be time consuming, duplicative and costly reporting 
requirements. 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12899, (October 15, 1976)) and by publica- 
tion in the Federal Register (41 Fed. Reg. 46658 (October 
22, 1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to registered national 
securities exchanges, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change filed with 
the Commission on October 8, 1976, be, and it hereby is, 
approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13003/November 23, 1976 


In the Matter of 


THE AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-76-24) 
ORDER APPROVING PROPOSED RULE CHANGES 


On October 8, 1976, the American Stock Exchange, Inc. 
filed with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act’”), as amended 
by the Securities Acts Amendments of 1975, and Rule 19b- 
4 thereunder, copies of proposed rule changes. The rule 


. Changes would (1) add the requirement that compared 


trades used to effect the computerized comparison and 
clearance of options transactions agree as to trade date if 
other than the date of submission (Amex Rule 963); and (2) 
permit allocation of exercise assignment notices to cus- 
tomers on the basis of the type of margin deposited with 
respect to their short positions as directed to do so by the 
Options Clearing Corporation (Amex Rule 981(a)). 
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Notice of the proposed rule changes together with the terms 
of substance of the proposed rule changes was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12902 (October 18, 1976)) and by publica- 
tion in the Federal Register (41 Fed. Reg. 46659 (October 
22, 1976)). 


The Commission finds that the proposed rule changes are 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to registered national 
securities exchanges, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule changes filed with 
the Commission on October 8, 1976, be, and they hereby 
are approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13004/November 24, 1976 


Admin. Proc. File No. 3-5080 
In the Matter of 


MARSHALL WADDELL 
Pittsburgh, Pennsylvania 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER GRANTING APPLICATION FOR LEAVE TO BE 
HEARD 


Karl F. Meyers and Babbitt, Meyers & Company having 
applied for leave to be heard in these proceedings; and 


The National Association of Securities Dealers, Inc. having 
advised the Commission that “it has no objection to their 
participation”; and 


No papers in opposition having been received from the 
applicant, Marshall Waddell; it is 


ORDERED that Karl F. Meyers and Babbitt, Meyers & 
Company be, and they hereby are, given leave to be heard 
herein, pursuant to Rule 9(c) of the Commission’s Rules of 
Practice made applicable hereto by Rule 15Ag-1(g) under 
the Securities Exchange Act of 1934; and it is further 











ORDERED that the Commission's Secretary furnish copies 
of all papers hereafter filed herein to counsel for the said 
Karl F. Meyers and Babbitt, Meyers & Company (hereinafter 
called “participants’’) as though said counsel were acting as 
counsei for parties hereto; and it is further 


ORDERED that in the event that the applicant requests oral 
argument herein and the Commission grants such request, 
participants’ counsel be, and they hereby are, given leave to 
participate in such oral argument. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13005/November 24, 1976 


ACCOUNTING SERIES 
Release No. 202/November 24, 1976 


Admin. Proc. File No. 3-4999 
In the Matter of 


PHILLIP SHELBY MERKATZ 
a/k/a SHELBY PHILLIP MERKATZ 
4635 North 22nd Street 
Phoenix, Arizona 


NOTICE OF PERMANENT DISQUALIFICATION FROM 
APPEARANCE OR PRACTICE BEFORE THE COMMIS- 
SION 


On April 6, 1976, the Commission entered an order, pur- 
suant to Rule 2(e)(3)(i) of its Rules of Practice, temporarily 
suspending Phillip Shelby Merkatz, also known as Shelby 
Phillip Merkatz, a certified public accountant, from appear- 
ing or practicing before the Commission. The order was 
based on the fact that on February 17, 1976, Merkatz was 
permanently enjoined by the United States District Court for 
the Northern District of Texas, Dallas Division, in a suit 
brought by the Commission! from violating Sections 5(a), 
5(c) and 17(a) of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 and Rule 10b- 
5 thereunder. Merkatz consented to the injunction without 
admitting or denying the substantive allegations in the 
Commission's complaint. 


The complaint in the injunctive action alleged that Merkatz, 
president of a commodities trading firm, violated the above 
provisions of the federal securities laws in that he offered 
and sold unregistered investment contracts issued by Tex- 
A-Chief, Inc. by means of false and misleading statements. 
The contracts were in the form of purported call options for 
silver bullion supposedly to be produced by. Tex-A-Chief 
using a “secret process” to extract silver from certain low- 
grade, graphitic schist ore. The complaint alleged that there 


was no known process by which silver could be extracted in 
commercial quantities from such ore. 


Rule 2(e)(3)(ii) of the Commission’s Rules of Practice pro- 
vides that any person temporarily suspended in accordance 
with paragraph (i) of that rule may, within 30 days after 
service upon him of the order of temporary suspension, 
petition the Commission to lift such suspension, but that if 
no petition has been received by the Commission within 30 
days after such service, the suspension shall become 
permanent. Merkatz was duly notified of this provision. The 
30-day period has expired and no petition to lift the suspen- 
sion has been received by the Commission. 


Accordingly, notice is hereby given that the temporary 
suspension of Phillip Shelby Merkatz, also known as Shelby 
Phillip Merkatz, has become permanent and that Merkatz is, 
therefore, disqualified from appearing or practicing before 
the Commission. 


George A. Fitzsimmons 
Secretary 





1S.E.C. v. Tex-A-Chief, Inc., Civ. Action No. 3-75-1478D. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13006/November 24, 1976 


The Securities and Exchange Commission has issued no- 
tices giving interested persons until December 3 to request 
a hearing on applications of the following stock exchanges 
for unlisted trading privileges in the common stock of Mobii 
Corporation (Delaware): Cincinnati Stock Exchange; Mid- 
west Stock Exchange, Inc.; and Pacific Stock Exchange, 
Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13007/November 24, 1976 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 

11 Wall Street 

New York, New York 10005 

(SR-NYSE-76-48) 

ORDER APPROVING PROPOSED RULE CHANGE 

On September 27, 1976, the New York Stock Exchange, 


Inc. (the “NYSE”) filed with the Commission, pursuant to 
Section 19(b) of the Securities Exchange Act of 1934 (the 
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“Act’’), as amended by the Securities Acts Amendments of 
1975, and Rule 19b-4 thereunder, copies of a proposed rule 
change to revise age and sponsorship requirements for 
membership and sponsorship requirements for allied mem- 
bership." 


Notice of the proposed rule change together with the terms 
of substance of the proposed rule change was given by 
publication of a Commission Release (Securities Exchange 
Act Release No. 12886, (October 12, 1976)) and by publica- 
tion in the Federal Register (41 Fed. Reg. 46397 (October 
20, 1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements, of the Act and the rules 
and regulations thereunder applicable to national securities 
exchanges, and in particular, the requirements of Section 6 
and the rules and regulations thereunder.? 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed rule 
change be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





' As set forth by the NYSE in amended Rules 301.24 and 
312.20, a sponsor attests to an applicant's character and 
integrity. That attestation is for the purpose of assisting the 
NYSE in determining whether a prospective member or 
allied member has engaged in and is likely to engage again 
in acts or practices inconsistent with just and equitable 
principles of trade as required by Section 6(c)(3)(A)(ii) of the 
Act. 


2 The Commission's approval of the revision and amend- 
ments to the rules is subject, nevertheless, to its review 
pursuant to Section 31(b) of the Securities Acts Amend- 
ments of 1975. See, e.g., Securities Exchange Act Release 
No. 12157 (March 2, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13008/November 24, 1976 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE, INCORPORATED 


File No. SR-PSE-76-34 


The Pacific Stock Exchange Incorporated (‘PSE’) submit- 
ted on November 11, 1976 a proposed rule change under 
Rule 19b-4 to clearly delineate that in the context of dual 
trading some references to “Exchange option transaction” 
and “Exchange transaction” should apply only to transac- 
tions on the PSE while others should apply to transactions 
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on any options exchange. 


Publication of the submission is expected to be made in 
the Federal Register during the week of November 29, 
1976. In order to assist the Commission to determine 
whether to approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments con- 
cerning the submission within 30 days from the date of 
publication in the Federal Register. Persons desiring to 
make written submissions should file six copies thereof with 
the Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, D. C. 
20549. Reference should be made to File No. SR-PSE-76- 
34. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available 
at the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19761/November 19, 1976 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 07960 


(70-5907) 


ORDER AUTHORIZING PROPOSED SALE OF UTILITY 
ASSETS 


Jersey Central Power & Light Company (“JCP&L’), an 
electric utility subsidiary company of General Public Utilities 
Corporation, a registered holding company, has filed a 
declaration and an amendment thereto with this Commis- 
sion pursuant to Section 12(d) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rule 44 promulgated 
thereunder regarding the following proposed transaction. 


JCP&L proposes to sell a tract of land, together with the 
improvemenis thereon (the “Mount Hope property’) to Hale- 
crest Company (‘‘Halecrest’) for $6,000,000 in cash. The 











Mount Hope Property is a tract of approximately 1,850 acres 
located in Morris County, New Jersey and was acquired by 
JCP&L for use as the site of an underground pumped hydro 
and/or air storage generating station (‘station’). 


JCP&L acquired the Mount Hope Property in 1972 for 
$6,000,000 from Shamoon Industries, Inc. (“Shamoon’) 
through the exercise of an option which Halecrest assigned 
to JCP&L. Contracts between Halecrest and JCP&L pro- 
vided that if JCP&L did not obtain a license from the Federal 
Power Commission (‘“‘FPC”) by December 31, 1975 permit- 
ting the construction of the station, JCP&L could elect to 
retain the Mount Hope property. If JCP&L did not so elect, 
Halecrest could notify JCP&L by July 1, 1976 whether 
Halecrest elected to acquire the Mount Hope property from 
JCP&L for $6,000,000. 


JCP&L has not received the FPC license and has not 
elected to retain the property. Halecrest has advised JCP&L 
that it has elected to buy the Mount Hope property for 
$6,000,000, with the closing for the purchase to be on 
December 30, 1976. 


The Mount Hope property is the site of an iron mine which 
was active for many years prior to the cessation of mining 
operations about 1959. Since 1959, Halecrest has contin- 
ued to operate a stone quarry on the site. JCP&L states that 
it has learned that Halecrest plans to resume mining opera- 
tions on the Mount Hope property when it acquires the 
property. 


JCP&L’s investment in Mount Hope property was 
$10,300,726 as of June 30, 1976, consisting of the follow- 
ing: 


Purchase Price paid to Shamoon $ 6,000,000 
Cost of Acquisition 59,390 
Cost of engineering and other work per- 

formed in connection with the preparation 

of application to the Federal Power Com- 

mission and related matters 2,090,110 
Allowance for Funds Used During Construc- 

tion 2,151,226 
Total $10,300,726 


lf JCP&L receives the authorization of the Board of Public 
Utility Commissioners of the State of New Jersey 
(‘NJPUC”), JCP&L proposes to amortize the $4.3 million 
excess of its investment over the $6 million to be paid by 
Halecrest (less related income tax reductions estimated at 
approximately $1 million) over a period of ten years. JCP&L 
is seeking authorization from the NJPUC for such amortiza- 
tion and allowance of such amortization as an expense in 
the determination of its electric service rates. 


The Board of Public Utility Commissioners of the State of 
New Jersey authorized JCP&L to acquire the Mount Hope 
property and has advised JCP&L that no further authoriza- 
tion from that Commission is required for the sale of the 
property. No other state commission and no federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transaction. Fees and expenses to be incurred 
in connection with the proposed transaction are estimated at 


$35,000, including legal fees of $10,500. 


Due notice of the filing of said declaration has been given in 
the manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19718), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amended, 
be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act and subject to the 
provision that nothing in this order shall be construed as in 
any manner affecting the jurisdiction of any other regulatory 
authority with respect to rates, accounting or similar matters 
in connection with the proposed transaction. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19762/November 19, 1976 


In the Matter of 


NEW ENGLAND POWER COMPANY 
NEW ENGLAND ELECTRIC SYSTEM 
Westborough, Massachusetts 01581 


(70-5896) 


ORDER AUTHORIZING SOLICITATION OF PROXIES IN 
CONNECTION WITH PROPOSED SALE OF UTILITY AS- 
SETS 


New England Electric System (“NEES”), a registered hold- 
ing company, and New England Power Company 
(“NEPCO”), one of NEES’s electric utility subsidiaries, have 
filed a declaration, and amendments thereto, with this 
Commission pursuant to Section 12(d) of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rules 44 and 62 
promulgated thereunder regarding the following proposed 
transaction. 


NEPCO is proposing to sell certain electric facilities located 
in Fitchburg, Massachusetts, to Fitchburg Gas and Electric 
Light Company (“FG&E”). The facilities include two substa- 
tions, 69 kv lines, 13.8 kv lines and related equipment. 
Notice of the proposed sale was published on September 
16, 1976 (HCAR No. 19684). 
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It is stated that under Massachusetts law the purchase and 
sale of the facilities requires the approval by holders of two- 
thirds in interest in the stock of NEPCO and FG&E. NEES, 
as sole common stockholder of NEPCO, has voted in favor 
of the proposal, and that will be a sufficient authorization to 
NEPCO if the transfer is made before November 25, 1976. 
lf the transfer of the facilities cannot be consummated 
before November 25, 1976, NEPCO, pursuant to a recently 
passed Massachusetts statute, will also have to obtain the 
class vote of the 6% series of its preferred stock. NEPCO is 
therefore seeking authorization of the Commission to solicit 
proxies from the holders of its 6% series preferred stock for 
the proposal. FG&E, at a meeting of its stockholders, has 
obtained the necessary approval. The question of whether 
the proposed sale of facilities should be authorized is not 
affected by the order issued herein. 


No state or federal commission, other than this Commis- 
sion, has jurisdiction over the proposed solicitation of prox- 
ies. The record is incomplete with respect to fees and 
expenses to be incurred in connnection with the proposed 
transaction. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
declaration, as amended, insofar as it relates to the solicita- 
tion of proxies, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become effec- 
tive forthwith, insofar as it relates to the solicitation of 
proxies. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over all other aspects of the proposed 
sale of assets to FG&E, including over fees and expenses 
to be incurred in connection with the proposed transaction. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19763/November 19, 1976 


In the Matter of 

THE CONNECTICUT LIGHT AND POWER COMPANY 
Selden Street 

Berlin, Connecticut 06037 


THE HARTFORD ELECTRIC LIGHT COMPANY 
176 Cumberland Avenue 
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Wethersfield, Connecticut 06109 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hiil Avenue 
West Springfield, Massachusetts 01089 


(70-5929) 


NOTICE OF PROPOSAL TO SELL INTERESTS IN CER- 
TAIN NUCLEAR FIRED GENERATING FACILITIES 


NOTICE !S HEREBY GIVEN that The Connecticut Light and 
Power Company (‘CL&P’), The Hartford Electric Light 
Company (“HELCO”) and Western Massachusetts Electric 
Company (“WMECO’”), all of which are electric utility sub- 
sidiaries of Northeast Utilities, a registered holding com- 
pany, have filed a declaration and amendments thereto with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”) designating Section 12(d) of 
the Act and Rule 44 promulgated thereunder as applicable 
to the proposed transactions. All interested persons are 
referred to the amended declaration, which is summarized 
below for a complete statement of the proposed transac- 
tions. 


CL&P and WMECO own 8.61% and 4.63% interests, re- 
spectively, as tenants in common in Pilgrim Unit No. 2 
(“Pilgrim 2”), a nuclear fired electric generating facility 
currently under construction in Plymouth, Massachusetts. 
Pilgrim 2 is jointly owned as tenants in common in accord- 
ance with specified percentage shares by ten utilities and 
two municipalities in the New England area. CL&P and 
WMECO propose to sell their entire interests in Pilgrim 2 to 
Massachusetts Municipal Wholesale Electric Company, 
Vermont Electric Cooperative, Inc., and the City of Taunton, 
Massachusetts Municipal Lighting Plant. The proposed sale 
is expected to occur in late 1976 or early 1977 at a price 
equal to the total costs paid or accrued by CL&P and 
WMECO as of the transfer date, including carrying costs 
and property taxes. If the transfer were to occur on Decem- 
ber 30, 1976, it is estimated that the consideration would be 
$11,000,000 for CL&P and $6,000,000 for WMECO. The 
present interests of CL&P and WMECO in Pilgrim 2 were 
purchased for $1,250,000 and $675,000, respectively, in 
November, 1974. The total costs paid or accrued by CL&P 
and WMECO as of August 31, 1976, were approximately 
$8,500,000 and $4,500,000, respectively. 


CL&P, HELCO and WMECO own, respectively, 38.2%, 
20.2% and 13.8% undivided joint interests in Millstone Unit 
No. 3 (“Millstone 3”), a nuclear fired electric generating unit 
presently under construction in Waterford, Connecticut. 
CL&P, HELCO and WMECO propose to sell interests of 
3.8%, 2.0% and 1.4 %, respectively, in Millstone 3 to New 
England Power Company, Massachusetts Municipal 
Wholeslae Electric Company, United illuminating Company 
and Vermont Electric Cooperative, Inc. The proposed sales 
are expected to occur in late 1976 at a price equal to the 
total costs paid or accrued by CL&P, HELCO and WMECO 
as of the transfer date, including carrying costs and property 
taxes. If the transfers were to occur on December 30, 1976, 
it is estimated that the consideration would be $13,000,000 
for CL&P, $6,500,000 for HELCO and $4,500,000 for 
WMECO. The total costs, applicable to the interests to be 
sold, paid or accrued by CL&P, HELCO and WMECO as of 
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August 31, 1976, were approximately $10,700,000, 
$5,600,000 and $3,800,000, respectively. 


CL&P further proposes to se'l its entire 12°% joint ownership 
interest in Seabrook Unit Nos. 1 and 2 (“Seabrook 1 and 2”) 
which are nuclear fired electric generating units presently 
under construction in Seabrook, New Hampshire. CL&P 
plans to sell its interest in Seabrook 1 and 2 to New England 
Power Company, Montaup Electric Company, New Bedford 
Gas and Edison Light Company and Central Maine Power 
Company. The proposed sale will occur at the same time as 
the sales by CL&P, HELCO and WMECO of their interests 
in Millstone 3 at a price equal to the total cost paid or 
accrued by CL&P as of the transfer date, including carrying 
costs and property taxes. If the transfer were to occur on 
December 30, 1976, it is estimated that the consideration 
would be approximately $19,000,000. CL&P’s total paid and 
accrued costs were approximately $12,500,000 as of Au- 
gust 31, 1976. 


The purchases by Massachusetts Municipal Wholesale 
Electric Cooperative (‘Cooperative’) of interests in Pilgrim 2 
and Millstone 3 have been conditioned, in part, on the 
Cooperative's entry into certain capacity exchange agree- 
ments with CL&P, HELCO and WMECO. As a result, the 
sales to the Cooperative may be consummated in two 
separate transactions with the applicable part of the pur- 
chase being deferred until the specified condition is satis- 
fied. In addition, all of the transfers of ownership interests 
are subject to certain shareholder approvals which must be 
obtained prior to the consummation of the proposed trans- 
actions. 


CL&P, HELCO and WMECO state that these interests in 
Pilgrim 2, Millstone 3 and Seabrook 1 and 2 are being sold 
in order to reduce the capital expenditure programs of the 
selling companies through the 1970's and to reduce reve- 
nue requirements as a result. It is further stated that the 
anticipated benefits of the sales were weighed against the 
need for the generating capacity of the units being sold in 
meeting projected loads in the 1980's. It is stated that the 
consummation of the proposed sales will achieve a better 
balance between the needs of the purchasing utilities and 
those of CL&P, HELCO and WMECO for base !oad nuclear 
capacity in the 1980's without impairing the ability of the 
selling utilities to meet forecasted load demands. 


The fees and expenses to be incurred in connection with the 
proposed transactions are estimated at $4,500, including 
legal fees of $2,000. The sales by CL&P and WMECO of 
their interests in Pilgrim 2, by CL&P, HELCO and WMECO 
of their interests in Millstone 3 and by CL&P of its interest in 
Seabrook 1 and 2 have been approved by the Connecticut 
Public Utilities Control Authority. The New Hampshire Public 
Utility Commission has jurisdiction over the sale by CL&P of 
its interest in Seabrook 1 and 2. The Massachusetts Depari- 
ment of Public Utilities has jurisdiction over the purchase by 
New England Power Company of its additional! interest in 
Millstone 3 and by New England Power Company, Montaup 
Electric Company and New Bedford Gas and Edison Light 
Company of their additional interests in Seabrooks 1 and 2. 
The United States Nuclear Regulatory Commission has 
jurisdiction over the transfers of ownership interests in 
Pilgrim 2, Millstone 3 and Seabrook 1 and 2. It is stated that 
no other State commission and no other Federal commis 


sion, other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE !S FURTHER GIVEN that any interested person 
may, not later than December 13, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the Commis- 
sion should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such 
request should be served personally or by mail upon the 
declarants at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said date, 
the declaration, as amended or as it may be further 
amended, may be permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19764/November 19, 1976 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 


(70-5917) 


ORDER PERMITTING WITHDRAWAL OF APPLICATION- 
DECLARATION 


Delmarva Power & Light Company (“Delmarva”), an exempt 
holding company, having filed with the Commission an 
application-declaration pursuant to Sections 6(a), 7, 9(a)(1), 
10, and 12(d) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rules 44(b)(3) and 50 promulgated there- 
under regarding the sale and issuance of a secured promis- 
sory note in principal amount not in excess of $40,000,000 
to repay pollution control revenue bonds issued by the 
Department of Community Affairs and Economic Develop- 
ment of the State of Delaware; and 


The Commission, by notice dated October 15, 1976, (HCAR 
No. 19716) having given interested persons until November 
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9, 1976, to request a hearing on the proposed transaction; 
and 


The Commission, by order dated October 19, 1976, (HCAR 
No. 19717), having granted Delmarva an exemption from 
the Act pursuant to Section 3(a)(2) thereof; and Delmarva 
having thereafter by letter dated November 10, 1976, having 
applied to withdraw the application-declaration; and 


It appearing that it is appropriate in the public interest and in 
the interest of investors and consumers to permit Delmarva 
to withdraw said application-deciaration: 


IT iS ORDERED that the request of Delmarva that it be 
permitted to withdraw said application-decilaration, be, and it 
hereby is, granted, effective forthwith; that said application- 
declaration, be, and it hereby is, deemed withdrawn. 


For the Commission, by the Division of Corporate Reguia- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19765/November 19, 1976 


in the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-5928) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF AD- 
DITIONAL COMMON STOCK PURSUANT TO DIVIDEND 
REINVESTMENT AND COMMON SHARE PURCHASE 
PLAN 


NOTICE !S HEREBY GIVEN that Northeast Utilities 
(“Northeast”), a registered holding company, has filed an 
application-declaration with this Commission pursuant to 
Sections 6 and 7 of the Public Utility Holding Company Act 
of 1935 (‘Act’) regarding the following proposed transac- 
tion. All interested persons are referred to the application- 
declaration, which is summarized below, for a complete 
statement of the proposed transaction. 


By order dated October 23, 1974 (HCAR No. 18617), 
Northeast was authorized to issue and sell from time to time 
through November 15, 1975, 500,000 shares of its common 
stock, par vaiue $5.00 per share, under a voluntary dividend 
reinvestment and common share purchase pian (“Plan”). By 
order dated September 25, 1975 (HCAR No. 19191), North- 
east was authorized to issue and sell an additional 
1,000,000 shares from time to time through December 31, 
1976. As of November 1, 1976, Northeast had issued and 
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sold 1,285,401 of its authorized common shares pursuant to 
the Plan. The proceeds have been applied to the repayment 
of short term borrowings incurred for capital contributions or 
advances to Northeast’s subsidiaries to finance the cost of 
the continuing construction program of the Northeast Sys- 
tem companies. 


Northeast proposes to issue and sell from time to time up to 
April 15, 1977, the 214,599 shares which remain unsold 
under its current authorization order. Northeast also pro- 
poses to issue and sell a maximum of 500,000 additional 
authorized but unissued shares (the “Additional Common 
Shares’). It is also proposed that the Plan will be further 
amended so that shareholders who elect to participate in 
the revised Plan may invest regular cash dividends and/or 
optional cash payments of between $25 to $3,000 per 
quarter in each stock. It is proposed that the purchase price 
under the revised Plan will be the average of the closing 
sales price for common shares as reported by the Wall 
Street Journal as Composite Transactions during the fifteen 
trading days immediately preceding the dividend payment 
date. The proceeds from the sale of the balance of the 
remaining 214,599 shares, and from the proposed issuance 
and sale of the Additional Common Shares, estimated at 
approximately $7,861,000, will also be applied to the repay- 
ment of short term borrowings incurred for capital contribu- 
tions or advances to Northeast’s subsidiaries to finance the 
cost of the continuing construction program of the Northeast 
System companies. For 1976 the construction program 
expenditures are estimated to be $262,500,000. 


The Plan will be administered by The First National Bank of 
Boston (“Agent”), and all shares purchased will be held for 
the exclusive benefit of the Plan participants. All record 
holders of Northeast’s outstanding common stock are eligi- 
ble to participate in the Plan and may join by executing an 
authorization form and returning it to the Agent. A partici- 
pant may withdraw from the Plan at any time upon giving 
written notice to the Agent. Upon withdrawal, certificates for 
whole shares credited to a participant's account will be 
issued and a cash payment will be made for any fractional 
shares so credited. The Plan provides that a participant may 
also request that certificates for any number of full shares 
credited to his account be issued to him even though he 
wishes to remain in the Plan. 


It is stated that all costs for administering the Plan will be 
paid by Northeast and that there will be no brokerage fees 
when shares are purchased under the Plan. However, if a 
participant withdrawing from the Plan requests the Agent to 
sell his shares, there will be brokerage commissions. 


The Agent will not vote any shares held by it under the Pian. 
Participants will receive a single proxy with respect to full 
shares which they own of record or which are credited to 
their accounts under the Plan. The fees, commissions, and 
expenses incurred or to be incurred in connection with the 
proposed transaction will be supplied by amendment. No 
State commission and no Federal commission other than 
this Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 14, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 








his interest, the reasons for such request, and the issues of 
fact or law raised by said application-deciaration which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicant-declararit at the above stated address, and 
proof of service (by affidavit or, in the case of an attorney at 
law, by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as filed or 
as it may be amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations permitted under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19766/November 22, 1976 


In the Matter of 


GRANITE STATE ELECTRIC COMPANY 
9 Court Street 


Actual 
Amount 
Common equity $ 6,871,538 
Long-term debt — 
Short-term debt 7,000,000 
Total capitalization $13,871,538 


It is stated that the New Hampshire Public Utilities Commis- 
sion has jurisdiction over the proposed transaction and that 
no other State cr federal commission, other than this 
Commission, has jurisdiction over the proposed transaction. 
Fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $26,000, including 
legal fees of $23,000. Certain services will be performed at 
cost by New England Power Service Company. 


| NOTICE IS FURTHER GIVEN that any interested person 


Lebanon, New Hampshire 03766 
(70-5931) 


NOTICE OF PROPOSED ISSUANCE OF UNSECURED 
NOTE TO INSURANCE COMPANY 


NOTICE IS HEREBY GIVEN that Granite State Electric 
Company (‘Granite’), an electric utility subsidiary company 
of New England Electric System, a registered holding com- 
pany, has filed a declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 (‘Act’), 
designating Section 6(b) of the Act as applicable to the 
proposed transaction. All interested persons are referred to 
the declaration, which is summarized below, for a complete 
statement of the proposed transaction. 


Granite proposes to issue its note (‘note’) for cash in the 
principal amount of $8,000,000 to John Hancock Mutual Life 
Insurance Company (‘Hancock’). The note will be issued 
pursuant to an agreement (“agreement”) between Granite 
and Hancock, will mature in ten years from date of issue 
and will bear interest at the rate of 9'/2% per annum. The 
agreement also provides for a sinking fund of $800,000 per 
year beginning at the end of the third year of the loan. The 
note is expected to be issued during the month of Decem- 
ber 1976 and may not be refunded by Granite during the 
first five years from proceeds of borrowings at a lower 
effective interest cost to Granite or with a weighted average 
life to maturity less than that remaining on the note at such 
time. Granite may call the note at a premium in years six 
through ten. 


Proceeds from the issue and sale of the note will be applied 
to payment of Granite’s then payable outstanding short-term 
notes issued to pay for capitalizable expenditures or to 
reimburse the Granite treasury for such expenditures. It is 
expected that Granite will have approximately $8,000,000 in 
such borrowings outstanding at the time of the issuance of 
the note. 


Granite’s capitalization as of September 30, 1976 and giving 
effect to the issuance of the note to Hancock is as follows: 


Pro Forma 
% Amount % 
49.5 $ 6,871,538 46.2 
— 8,000,000 53.8 
50.5 — oa 
100.0 $14,871,538 100.0 


may, not later than December 20, 1976, request in writing 
that a hearing be held on.such matter, stating the nature of 
his interest, and reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the declarant at the above-stated address and proof of 
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service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time after 
said date, the declaration, as it may be amended, may be 
permitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19767/November 22, 1976 


In the Matter of 


FALL RIVER ELECTRIC LIGHT COMPANY 
85 North Main Street 
Fall River, Massachusetts 02722 


MONTAUP ELECTRIC COMPANY 
P. O. Box 391 
Fall River, Massachusetts 02722 


(70-5934) 


NOTICE OF PROPOSED ISSUANCE OF SHORT-TERM 
NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Fall River Electric Light 
Company (‘Fall River’) and Montaup Electric Company 
(“Montaup’”), electric utility subsidiary companies of Eastern 
Utilities Associates, a registered holding company, have 
filed a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘Act’) desig- 
nating Sections 6(a)(1), 7 and 12(c) of the Act as applicable 
to the following proposed transactions. All interested per- 


sons are referred to the declaration, which is summarized ' 


below, for a complete statement of the proposed transac- 
tion. 


Fall River and Montaup propose to make borrowings from 
banks in the following maximum aggregate amounts to be 
outstanding at any one time during the period December 28, 
1976 to December 27, 1977: Fall River: $4,250,000; Mon- 
taup: $21,550,000. 


The borrowings are to be evidenced by promissory notes 
dated the respective dates of issue, maturing April 1, 1977 
for all notes issued on and after December 28, 1976 and 
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prior to April 1, 1977; July 1, 1977 for all notes issued on 
and after April 1, 1977 and prior to July 1, 1977; October 3, 
1977 for all notes issued on and after July 1, 1977 and prior 
to October 3, 1977 and December 27, 1977 for all notes 
issued on and after October 3, 1977 and prior to December 
27, 1977. Compensating balances may be required by 
some of the lending banks. With respect to notes to banks 
for which 20% compensating balances are required, the 
notes will bear interest at not in excess of the prime or base 
rate (presently 6'/2% per annum at some banks and 63/4% 
per annum or higher at others) in effect on the date of 
issuance (or in the case of a bank using a “floating” prime 
or base rate, at not in excess of the lowest “floating” rate in 
effect at such bank from time to time). With respect to notes 
for which no compensating balances are required, the notes 
will bear interest at not in excess of an effective rate derived 
from the prime or base rate in effect on the date of issuance 
together with an assumed compensating balance of 20%. 
All notes will provide for prepayment in whole or in part 
without penalty. 


Assuming a required compensating balance of 20% and 
assuming a prime or base or lowest ‘floating’ rate of 
61/2%, the effective rate of interest on borrowings would 
be 8.125%. This same effective rate of 8.125% would be 
applicable to promissory notes for which no compensating 
balance is required as long as the prime or base or lowest 
“floating” rate is 61/2%. 


Proceeds of the borrowings are to be used for construction 
expenditures, for meeting compensating balances with lend- 
ing banks and to pay short-term debt at or prior to maturity 
during the period December 28, 1976 through December 
27, 1977. Fall River and Montaup expect to have short-term 
loans outstanding in the following amounts on December 
28, 1976; Fall River: $4,250,000; Montaup: $15,050,000. 
Estimated construction expenditures for Fall River and Mon- 
taup during the same period are estimated at $958,000 and 
$13,869,000, respectively. 


It is stated that no state commission and no federal commis- 
sion, other than this Commission, has jurisdiction over the 
proposed transactions. Fees and expenses to be incurred in 
connection with the proposed transactions are to be sup- 
plied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 20, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, and reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the declarants at the above-stated addresses and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) shouid be filed with the request. At any time after 
said date, the declaration, as it may be amended, may be 
permitted to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 











hearing or advise as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19768/November 22, 1976 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
80 Pine Street 
New York, New York 10005 


(70-5771) 


NOTICE OF PROPOSED EXTENSION OF TIME FOR 
HOLDING COMPANY TO ISSUE AND SELL SHORT- 
TERM NOTES TO BANKS AND PROPOSED INCREASE 
IN AMOUNT OF NOTES TO BE ISSUED 


NOTICE IS HEREBY GIVEN that General Public Utilities 
Corporation (“GPU”), a registered holding company, has 
filed a post-effective amendment to its application previ- 
ously filed with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), designating 
Section 6(b) thereof as applicable to the proposed transac- 
tion. All interested persons are referred to the application, 
as amended, which is summarized below, for a complete 
statement of the proposed transaction. 


By order dated January 12, 1976 issued in this proceeding, 
GPU was authorized to issue up to $87,000,000 of short- 
term notes to banks pursuant to informal lines of credit 
through December 31, 1976. GPU had originally requested 
authority to issue up to $175,000,000 of such notes, but by 
amendment to its application, GPU established a need for 
only $87,000,000 of the authorization requested. 


By post-effective amendment filed in this proceeding, GPU 
now requests an extension of time through December 31, 
1977 to issue the notes authorized in the December 31, 
1976 order and for authority to increase the maximum 
amount of notes authorized to be issued to $175,000,000. 
Each such note will bear interest at a rate not exceeding the 
“prime rate” which may be the floating rate, of each lending 
bank for commercial borrowing at the date of issue of such 
note, will be prepayable at any time without premium and 
will not be issued as part of a public offering. GPU proposes 
to use the proceeds of the short-term borrowings for invest- 
ment in its operating subsidiaries. 


A S It is anticipated that the banks from which borrowings will be 


made will require compensating balances at levels generally 
approximating 10% of the line of credit or 20% of the 
amounts actually borrowed, whichever is higher. Assuming 
compensating balances will equal 20% of the aggregate 
amounts borrowed and a prime of 6'/2%, the effective cost 
of borrowing will be 8.125%. 


Any fees and expenses to be incurred in connection with the 
proposed transaction will be supplied by amendment. It is 
stated that no state commission and no federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 20, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application, as amended by said 
post-effective amendment, which he desires to controvert; 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D. C. 20549. A copy of such request 
should be served personally or by mail upon the applicant at 
the above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application, as amended by said post-effective amendment, 
or as it may be further amended, may be granted as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19769/November 22, 1976 


In the Matter of 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-5914) 


ORDER AUTHORIZING ISSUANCE AND SALE OF CU- 
MULATIVE PREFERRED STOCK 


West Perin Power Company (‘West Penn’), a public utility 
subsidiary company of Allegheny Power System, Inc. 
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(“APS”) has filed an application-declaration with this Com- 
mission pursuant to the Public Utility Holding Company Act 
of 1935 (‘Act’) designating Sections 6 and 7 of the Act and 
Rule 50 promulgated, thereunder, as applicable to the 
following proposed transaction. All interested persons are 
referred to the application-declaration, which is summarized 
below, for a complete statement of the proposed transac- 
tion. 


West Penn proposes to issue and sell an aggregate amount 
not to exceed 200,000 shares of its $100 par value Pre- 
ferred Stock, Series J (“Additional Preferred Stock’). The 
annual dividend rate (which shall be expressed in a multiple 
of $.04) to be borne by the Additional Preferred Stock and 
the price to be paid to West Penn (which shall not be less 
than $100 per share and shall not exceed $102.75 per 
share) will be determined by competitive bidding. West 
Penn proposes to publicly invite sealed written proposals for 
the Additional Preferred Stock at least six days prior to 
entering into any contract or agreement for the issuance 
and sale of the Additional Preferred Stock. It is proposed 
that the Additional Preferred Stock will be redeemable at 
any time at the option of the Company except that prior to 
December 1, 1981, the Additional Preferred Stock shall not 
be redeemable, directly or indirectly, with, or in anticipation 
of, monies borrowed or the proceeds of the sale of preferred 
stock at a cost of money less than the cost of money to 
West Penn in respect to such Additional Preferred Stock. 


West Penn requires the proceeds from the sale of the 
Additional Preferred Stock to finance its construction pro- 
gram and to prepay, to the extent desirable, short term debt. 
At the time of issuance of the Additional Preferred Stock, 
West Penn expects about $15 million of short term notes to 
banks and commercial paper to be outstanding. As of 
October 31, 1976, West Penn's gross construction expendi- 
tures for 1976, 1977 and 1978 are estimated at $359 
million. 


The Pennsylvania Public Utility Commission has approved 
the issuance of the Additional Preferred Stock. No other 
State or Federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. The fees and 
expenses to be incurred in connection with this transaction 
are estimated at $96,000 including legal fees of $17,500 
and accountant fees of $38,000. The fee of counsel for the 
purchasers of the Additional Preferred Stock is estimated at 
$12,500 and will be paid by the successful bidders. 


Due notice of the filing of said amended application-declara- 
tion has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 19736), and no 
hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application-declaration, as amended, be granted and per- 
mitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subiect to the terms and 
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conditions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19770/November 22, 1976 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


(70-5913) 


ORDER AUTHORIZING ISSUANCE AND SALE OF CU- 
MULATIVE PREFERRED STOCK 


Monongahela Power Company (‘Monongahela’), a public 
utility subsidiary company of Allegheny Power System, Inc. 
(“APS”), has filed an application-declaration with this Com- 
mission pursuant to the Public Utility Holding Company Act 
(‘Act’) designating Sections 6 and 7 of the Act and Rule 50 
promulgated, thereunder, as applicable to the following 
proposed transaction. All interested persons are referred to 
the application-declaration, which is summarized below, for 
a complete statement of the proposed transaction. 


Upon amendment of its Charter, Monongahela proposes to 
increase the number of shares of Cumulative Preferred 
Stock which it is authorized to issue from 540,000 shares to 
690,000 shares. Monongahela proposes to issue and sell 
an aggregate amount, not to exceed 150,000 shares, of its 
$100 par value Cumulative Preferred Stock (‘Stock’). The 
annual dividend rate (which shall be expressed in a multiple 
of $0.04) to be borne by the Stock and the price to be paid 
to Monongahela (which shall not be less than $100 per 
share and shall not exceed $102.75 per share) will be 
determined by competitive bidding. Monongahela proposes 
to publicly invite sealed written proposals for the Stock at 
least six days prior to entering into any contract or agree- 
ment for the issuance and sale of the Stock. It is proposed 
that the Stock will be redeemable at any time at the option 
of Monongahela except that prior to December 1, 1981, the 
Stock shall not be redeemable, directly or indirectly, with, or 
in anticipation of, monies borrowed or the proceeds of the 
sale of preferred stock at a cost of money less than the cost 
of money to Monongahela in respect of such Stock. 


Monongahela requires the proceeds from the sale of the 
Stock to finance its construction program and to prepay, to 
the extent desirable, short term debt. At the time of issuance 
of the Stock, Monongahela does not expect to have any 
outstanding short term bank notes. As of October 31, 1976, 
Monongahela’s gross construction expenditures for 1976, 
1977 and 1978 are estimated at $239 million. 
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The Public Utilities Commission of Ohio has approved the 
issuance of the Stock. No other State commission or 
Federal commission, other than this Commission, has juris- 
diction over the proposed transaction. The fees and ex- 
penses to be incurred in connection with this transaction are 
estimated at $90,000 including legal fees of $12,500 and 
accountant fees of $37,000. The fee of counsel for the 
purchasers of the Additional Preferred Stock is estimated at 
$12,000 and will be paid by the successful bidders. 


Due notice of the filing of said amended application-declara- 
tion has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 19735), and no 
hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application-declaration, as amended, be granted and per- 
mitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19771/November 22, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12999/November 22, 1976 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19772/November 23, 1976 


In the Matter of 
AMERICAN ELECTRIC POWER COMPANY, INC. 


2 Broadway 
New York, New York 10004 


MICHIGAN POWER COMPANY 
100 South Main Street 
Three Rivers, Michigan 49093 


(70-4538) 


NOTICE OF PROPOSED EXTENSION OF TIME FOR 
ISSUE AND SALE OF NOTES TO BANKS BY SUBSIDI- 
ARY COMPANY AND OPEN ACCOUNT ADVANCES BY 
HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that American Electric Power 
Company, Inc. (“AEP”), a registered holding company, and 
its public-utility subsidiary company, Michigan Power Com- 
pany (“MPC”), have filed with this Commission a posteffec- 
tive amendment to their declaration, as previously 
amended, in this proceeding pursuant to Sections 6(a), 7 
and 12(b) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 45 promulgated thereunder regarding the 
following proposed transactions. All interested persons are 
referred to the declaration, as amended, for a complete 
statement of the proposed transactions. 


By orders dated October 10, 1967, May 2, 1968, May 26, 
1969, December 16, 1969, October 28, 1970, December 21, 
1971, March 23, 1972, November 29, 1972, December 27, 
1973, December 4, 1974 and December 16, 1975 (HCAR 
Nos. 15872, 16051, 16383, 16559, 16880, 17405, 17508, 
17783, 18232, 18686 and 19297), this Commission author- 
ized MPC to make borrowings from time to time prior to 
December 31, 1976, from the National Bank of Detroit 
(“National”) and the First National Bank of Canton (‘Can- 
ton’) in an aggregate amount not to exceed $4,000,000 
outstanding at any one time. The maximum amounts of 
such borrowings outstanding at any one time are to be 
$4,000,000 from National and $1,400,000 from Canton; 
however, in no event is the aggregate amount of such 
borrowings to exceed $4,000,000 outstanding at any one 
time. The Commission has also authorized AEP to make 
open-account advances to MPC up to $12,000,000 out- 
standing at any one time. Such advances are to be repaid 
on or before December 31, 1976, provided that advances 
are not to be repaid before the preferred stock of MPC is 
retired. As of November 12, 1976, MPC had $2,750,000 of 
notes payable outstanding to National and $1,250,000 of 
notes outstanding to Canton. 


Declarants now request authorization for an extension of 
time to make the bank borrowings from December 31, 1976 
to the earlier of (i) December 31, 1977 or (ii) 30 days 
following such time as MPC receives notice of approval 
from this Commission to enter into a term bank loan 
agreement (proposed by amendment in File No. 70-5213). 
Declarants also request a like extension of time to make the 
aforesaid open account advances and to repay such ad- 
vances, provided that the advances are not to be repaid 
prior to the retirement of the preferred stock of MPC. 


The proposed notes to National and Canton will be dated as 
of the date of the borrowing, and will mature in not more 
than 270 days from the date of issuance or reissuance 
thereof. The notes will bear interest at a rate per annum 
equal to the prime rate in effect from time to time at the 
lending bank and will be prepayable, in whole or in part, at 
any time by MPC, without premium or penalty. It is stated 
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that sufficient bank balances to meet operating and financial 
needs are generally kept at National and Canton, so that no 
additional balances will generally be required in connection 
with the borrowings. If the average of such balances were 
maintained solely in order to fulfill prevailing compensating 
balance requirements of approximately 20%, the effective 
interest cost of MPC of the issuance and sale of the notes 
would be approximately 81/2% based on a prime rate of 
61/2% 


The proceeds from the notes to National and Canton and 
the open-account advances are required by MPC in connec- 
tion with its construction program, which for the year 1977 is 
expected to amount to approximately $2,700,000, and to 
pay bank loans the proceeds of which were used in connec- 
tion with past expenditures in connection with MPC’s con- 
struction program. Declarants state that the open-account 
advances will be repaid with a portion of the proceeds to be 
realized by MPC in connection with the divestment by MPC 
of its gas assets and that the bank loans will be repaid from 
internal cash sources or the issuance of such securities by 
MPC as the Commission may authorize. 


Any fees or expenses to be incurred in connection with the 
proposed transactions will be supplied by amendment. It is 
stated that no state commission or federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 20, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, and reasons for such request, and the issues of 
fact or law raised by said declaration, as further amended 
by said post-effective amendment, which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the declarants at the above-stated addresses and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time after 
said, the declaration, as further amended by said post- 
effective amendment, or as it may be further amended, may 
be permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from such 
rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





1030/SEC DOCKET 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19773/November 23, 1976 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30302 


(70-5927) 


NOTICE OF PROPOSED ACQUISITION OF BARGE-TO- 
RAIL COAL TRANSLOADING AND BLENDING FACILITY 


NOTICE IS HEREBY GIVEN that Georgia Power Company 
(“Georgia”), an electric utility subsidiary company of The 
Southern Company, a registered holding company, has filed 
a application with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘Act’), designating 
Sections 9(a) and 10 of the Act as applicable to the 
proposed transaction. All interested persons are referred to 
said application, which is summarized below, for a complete 
statement of the proposed transaction. 


Georgia proposes to acquire from Southern Region Indus- 
trial Realty, Inc. (“Seller”), a subsidiary of Southern Railway 
Company, a barge-to-rail coal transloading and blending 
facility (‘Facility’) now under construction at Pride, Ala- 
bama, on the banks of the Tennessee River near Tuscum- 
bia and Sheffield, Alabama. The closing on the purchase of 
the transloader is expected to occur prior to January 1, 
1977, at which time construction work on the Facility is 
scheduled to be within six to seven months of substantial 
completion. The purchase price for the Facility will be the 
sum of the fair market value for the land on which the 
Facility is located (up to approximately 390 acres) plus all of 
the Seller's other costs of. any kind identified with the 
procurement and construction of the Facility. These costs 
include a factor representing Seller's cost of money equal 
to 1% per annum over the prime rate from time to time 
charged by Morgan Guaranty Trust Company of New York 
and is applied from the date of expenditure to the date of 
closing against all of Seller's costs except land acquisition 
costs. Appraisals and accountings will have to be performed 
prior to the closing to ascertain the precise amount of the 
purchase price, but Georgia estimates that the purchase 
price will not exceed $13,000,000 based on data presently 
available to Georgia. Georgia will also be assigned and will 
assume all licenses, permits, and agreements applicable to 
the Facility, including the present construction contract with 
Harbert Construction Corporation of Birmingham, Alabama, 
which is in charge of all engineering and construction work 
on the Facility. Following the closing, it is estimated that 
construction on the Facility will be completed in approxi- 
mately six to seven months at an additional cost to Georgia 
of approximately $6.3 million. Georgia will finance the 
purchase and complete the construction of the Facility from 
corporate funds which are budgeted to be then available for 
this project. 


The Facility is designed to receive contracted coal tonnage 
via barge on the Tennessee River, unload these barges by 
use of a bucket ladder unloader, stock the coal in segre- 
gated stockpiles (based primarily on the sulfur level of the 
coal involved), reclaim the coal by use of underground 











feeders located under the coal piles in specific ratios to 
achieve desired coal blends which meet applicable sulfur 
content levels required by environmental laws, and then 
floodioad the coal into unit trains for delivery to certain of 
Georgia’s coal-burning power plants. The Facility will be 
provided rail service by Southern Railway via Southern 
Railway's Memphis to Chattanooga mainline which con- 
nects with trackage from the Facility. Current projections 
indicate that the Facility will commence operations in the 
last quarter of 1977 and will transload, based on existing 
coal contracts, approximately 3.8 million tons of coal during 
1978, which throughput will grow to approximately 9 million 
tons per year by 1981. 


The Facility will serve two purposes for Georgia. It will 
permit Georgia to make use of barge transportation for 
contract coal where such transportation is more economic 
or suitable. It will also permit Georgia to blend the generally 
more expensive low sulfur coal with other higher sulfur coal 
Georgia has under contract at generally cheaper prices to 
produce a coal blend which nonetheless will meet applica- 
ble laws regulating the permissible sulfur content of coal 
burned at certain of Georgia’s power plants. This will permit 
Georgia to save on its fuel costs by maximizing its legal use 
of lower priced (but higher sulfur) coal and by lowering its 
overall transportation costs for this coal. Estimates show 
these fuel cost savings resulting from use of the Facility will 
approximate $15,000,000 annually. 


Georgia has entered into or is negotiating barging contracts 
providing for the transportation of coal from the barge 
loading facilities at Ford Dock, Illinois, and Grand Rivers, 
Kentucky, to the Facility site for transloading and blending. 
It is anticipated that in the future Georgia will enter into unit 
train leases with Southern Railway, in addition to those 
which Georgia presently has with General American Trans- 
portation Corporation, in order to haul coal from the Facility 
to Georgia’s power plants. Georgia does not presently seek 
the approval of the Commission for these leases, but will file 
an application or applications in the future with respect 
thereto when and if fully negotiated. 


The Facility is being constructed pursuant to plans and 
specifications approved, and ongoing instructions provided, 
by Georgia or its agent Southern Company Services, Inc. 
Seller's selection of Harbert Construction Corporation to 
construct the Facility was made upon request by Georgia. 
Under its present agreements with Seller, if Georgia does 
not purchase or lease the Facility from Seller, Georgia is 
obligated to indemnify Seller in the amount of the purchase 
price described above. Georgia has studied various meth- 
ods of financing or utilizing the Facility, and in particular has 
invited proposals to have the Facility owned and operated 
by a third party for the benefit and account of Georgia. 
However, no suitable proposals of this nature have yet been 
forthcoming, and Georgia has determined that purchase of 
the Facility therefore represents the most favorable alterna- 
tive for Georgia at the present time. It is Georgia’s present 
intention to use the Facility solely for transloading its own 
coal; however, it is stated that in the future circumstances 
may arise which would make it beneficial for Georgia to hire 
out a portion of the transloader’s capacity to other compa- 
nies. Any revenues collected from non-affiliated parties for 
the use of the Facility will be applied as a reduction to the 
cost of operation of the Facility by Georgia and will be 


recorded as a credit to FPC Account 151, Fuel Stock. 


Information as to the fees and expenses to be incurred in 
connection with the proposed transaction are to be filed by 
amendment. It is stated that no State commission and no 
Federal commission, other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 17, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon 
the declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time after 
said date, the declaration, as filed or as it may be amended, 
may be permitted to become effective as provided in Rule 
23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY -ACT OF 1935 
Release No. 19774/November 24, 1976 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 44308 


(70-5918) 


ORDER APPROVING PROPOSED ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AND PREFERRED 
STOCK AT COMPETITIVE BIDDING AND THE ISSUANCE 
OF BONDS FOR SINKING FUND PURPOSES 


Ohio Edison Company (“Ohio Edison’), a registered holding 
company, has filed an application-declaration and an 
amendment thereto, with this Commission, pursuant to 
Sections 6(a), 7 and 12(e) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 42(a) and 50 
promulgated thereunder, regarding the following proposed 
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transactions. 


Ohio Edison Company (“Ohio Edison’) proposes to issue 
and sell, subject to the competitive bidding requirements of 
Rule 50 under the Act up to 400,000 shares of a new series 
of its authorized Preferred Stock, $100 par value (‘new 
preferred stock’). The divident rate shall be a multiple of 
.04% and the purchase price, which shall not be less than 
100% nor more than 102.75% of the par value share, plus 
accrued dividends, will be determined by competitive bid- 
ding. Bidders will specify separately (and not take such 
amount into account in specifying the purchase price of the 
new preferred stock) the amount to be paid as underwriting 
compensation if the purchaser or purchasers thereof pro- 
pose to make a public offering. 


The new preferred stock will be identical in all respects to 
the presently outstanding shares of Ohio Edison Preferred 
Stock, except as to rate of dividend and dividend payment 
_ dates, terms of redemption and sinking fund requirements, if 
any, which will be determined prior to issue. No shares of 
the new preferred stock will be redeemable prior to Decem- 
ber 1, 1981 if the redemption is for the purpose or in 
anticipation of refunding such shares directly or indirectly 
through the incurring of debt, or through the issuance of 
stock ranking equally with or prior to the new series of 
preferred stock as to dividends or assets, if such dept has 
an effective interest cost to Ohio Edison or such stock has 
an effective dividend cost (so computed) of less than the 
effective dividend cost to Ohio Edison of the new series of 
preferred stock. Ohio Edison anticipates that it may become 
necessary to include in the terms of the new preferred stock 
a provision for a sinking fund pursuant to which it will be 
required, beginning in 1981, to retire up to 5% of the shares 
of the new preferred stock annually. 


Ohio Edison also proposes to issue and sell at competitive 
bidding up to $60,000,000 principal amount of its First 
Mortgage Bonds (‘new bonds’), in one or more series, each 
series to mature in not less than 5 nor more than 30 years. 
The price, which will not be less than 100% (unless Ohio 
Edison shall authorize a lower percentage, not less than 
99%) nor more than 102-3/4% of the principal amount 
thereof and accrued interest and the interest rate (which will 
be a multiple of 1/8 of 1%) will be determined by competitive 
bidding. 


The new bonds are proposed to be issued under the Ohio 
Edison Indenture dated as of August 1, 1930, to Bankers 
Trust Company, as Trustee, as heretofore amended and 
supplemented and as proposed to be amended and suple- 
mented by a Twenty-fifth Supplemental Indenture to be 
dated as of the first day of the calendar month in which the 
new bonds are issued. 


The proceeds from the sale of the new preferred stock and 
the new bonds are to provide funds for the repayment in 
part of unsecured short-term debt (estimated to amount to 
$80,000,000 at the time of such issue of which $62,000,000 
is expected to be repaid) and to provide funds for its 
construction program which is estimated at approximately 
$290,868,000 for 1976 and $381 ,000,000 for 1977. 


Ohio Edison also proposes to issue on or about May 1 and 
November 1 of 1977 a total of $12,285,000 principal amount 
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of its First Mortgage Bonds, 3-1/4% Series of 1955 due 
1985 (“Sinking Fund Bonds”), such bonds to be issued 
under its Indenture dated as of August 1, 1930, to Bankers 
Trust Company, as Trustee, as amended and supple- 
mented. The Sinking Fund Bonds are to be of the series 
provided for by the Twelfth Supplemental Indenture dated 
as of May 1, 1955, and will be identical in all respects with 
the sinking fund bonds of this series. 


Ohio Edison proposes to use the Sinking Fund Bonds solely 
to obtain the inclusion in its general funds, through the 
authentication and delivery by the Trustees and surrender 
by it to the Trustee for cancellation of Sinking Fund Bonds, 
of the sinking fund payments on deposit or required to be 
made with the Trustee under the improvement and sinking 
fund provisions of the Mortage in 1977. 


Ohio Edison estimates that it will incur, in connection with 
the proposed transactions, expenses and fees of $116,000. 
Such amount includes $35,000 in counsel fees, $53,000 
accountants fees and $28,000 in management consultant 
fees. The fees and expenses of legal counsel for the 
successful bidder or bidders will be paid by such bidder(s) 
and are estimated at $24,500. 


The issuance and sale of the new perferred stock and the 
issuance and sale of the new Bonds has been approved by 
the Public Utilities Commission of Ohio. No other state 
commission and no federal commission, other than this 
Commission, has jurisdiction over the proposed transac- 
tions. 


Due notice of the filing of said application-declaration, as 
amended, has been given in the manner prescribed in Rule 
23 promulgated under the Act (HCAR No. 19733), and no 
hearing has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
application-declaration, as amended, be granted and per- 
mitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19775/November 24, 1976 
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In the Matter of 


INDIANA & MICHIGAN POWER COMPANY 

cio AMERICAN ELECTRIC POWER SERVICE CORPO- 
RATION 

2 Broadway 

New York, New York 10004 


INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 
Fort Wayne, Indiana 46801 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-5925) 


NOTICE OF PROPOSED LEASE OF ADDITIONAL NU- 
CLEAR MATERAL UNDER PRIOR LEASE BY SUBSIDI- 
ARY AND ASSIGNMENT THEREOF TO SECOND-TIER 
SUBSIDIARY; AND PROPOSED LEASE OF NUCLEAR 
MATERIAL BY SECOND-TIER SUBSIDIARY AND GUAR- 
ANTEE THEREOF BY HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that American Electric Power 
Company, Inc. (“AEP”), registered holding company, Indi- 
ana & Michigan Electric Company (“l&M”), an electric utility 
subsidiary company of AEP, and Indiana & Michigan Power 
Company (‘l&MP”), an electric generating subsidiary com- 
pany of 1&M, have filed an application-declaration with this 
Commission pursuant to the Public Utility Holding Company 
Act of 1935 (‘Act’), designating Sections 9(a), 10 and 12 of 
the Act thereunder as applicable to the proposed transac- 
tions. All interested persons are referred to the application- 
declaration, which is summarized below, for a complete 
statement of the proposed transactions. 


1&MP was organized under the laws of the State of Michi- 
gan on April 20, 1971 for the purpose of acquiring, compet- 
ing the construction of, and operating, the Donald C. Cook 
Nuclear Plant (“Cook Plant”), a nuclear fueled steam elec- 
tric generating station situated in Michigan along the shore 
of Lake Michigan near Bridgman, Michigan. The Cook Plant 
is to consist of two nominally rated 1,100,000 kilowatt 
generating units, the first of which (“Unit 1”) was placed in 
commercial operation on August 23, 1975 and the second 
of which (“Unit 2”) is scheduled to be placed in commercial 
operation in 1978. By order issued May 20, 1971 (HCAR 
No. 17135), the Commission authorized |&MP to acquire the 
Cook Piant from l&M in consideration of the issuance by 
1&MP of all of its outstanding common stock and other of its 
securities to |1&M. On September 23, 1971, 1&M transferred 
the Cook Plant to 1&MP. Pursuant to a Power Agreement, 
1&M is entitled to receive all power and associated energy 
available at the Cook Plant and is obligated to pay I&M 
therefor. 


In September of 1971, 1&M, as lessee, entered into a 
Nuclear Material Lease Agreement (the “1971 Lease’) with 
CNA Nuclear Leasing, Inc. (“CNA”), as lessor, which pro- 
vided, inter alia, for the leasing of nuclear fuel and nuclear 
fuel assemblies and components (‘nuclear material’) by 
1&M for use at Unit 1. The successor to CNA as lessor 


under the 1971 Lease is PruLease, Inc. (‘‘PruLease”’), a 
subsidiary of Pruco, Inc. which is a holding company 
subsidiary of Prudential Insurance Company of America. 
Delivery of a reload batch of nuclear fuel is expected at Unit 
1 in December 1976; and it is proposed that the nuclear 
material consisting of this first reload batch be leased under 
the 1971 Lease. The first reload batch would be so included 
under the 1971 Lease upon the execution of an Interim 
Leasing Record, described infra. It is also proposed that 
concurrently with leasing of the reload batch, 1&M_ will, 
pursuant to an Assignment, assign its right, title and interest 
in the 1971 Lease to |&MP. The Assignment will not limit or 
affect 1&M’s obligations under the 1971 Lease, but |&MP will 
agree to make all payments required to be made under said 
Lease directly to PruLease and will assume I&M’s obliga- 
tions thereunder. Under the Power Agreement, |&MP has 
not in the past included in its charges to |1&M any portion of 
the rent paid to PruLease under the 1971 Lease because 
rental payments under said Lease have been paid by I&M. 
Upon the assignment of this Lease to 1&MP, I&MP will 
include the rental expense thereunder as part of the 
charges to 1&M under the Power Agreement. 


It is further proposed that the nuclear material for Unit 2 will 
also be leased from PruLease pursuant to a Nuclear Mate- 
rial Lease Agreement (the “1976 Lease’) between !&MP 
and PruLease. It is proposed that AEP guarantee |&MP’s 
obligations under the 1976 Lease. 


It is stated that under each Lease, the lessee leases nuclear 
material for approximately one year from the date that 
PruLease first makes a payment thereunder toward the cost 
of the nuclear material, and thereafter from month to month 
until that Lease is terminated pursuant to its terms. Under 
the Leases, PruLease is obligated to pay the cost of nuclear 
material (the “Acquisition Cost’). The unrecovered Acquisi- 
tion Costs of PruLease may not, at any one time, exceed 
$43,500,000 under the 1971 Lease and $55,000,000 under 
the 1976 Lease. Any part of the Acquisition Cost paid by 
lessee is to be promptly repaid by PruLease. Under the 
1976 Lease, rental payments prior to the completion of the 
first 200 full power hours of burn of the nuclear material and 
closing costs payable to PruLease will be included in the 
Acquisition Cost at the option of the lessee. Pursuant to ihe 
Leases, 1&M has assigned or will assign to. PruLease all 
contracts relating to the purchase of or services to be 
performed with respect to the nuclear material and entered 
into by |&M prior to the effective date of such Leases. 
Payments made under such contracts will be included in the 
respective Acquisition Costs. Included in the contracts as- 
signed to PruLease are contractual rights involving the 
supplying of uranium concentrates and fabricated nuclear 
fuel assemblies by United Nuclear Corporation (‘United’). It 
is stated that in 1971, United assigned its interest in this 
contract to General Atomic Company (“GAC”) without being 
relieved of liability thereunder. United and GAC have insti- 
tuted separate actions against |&M claiming, inter alia, that 
they are not obligated to supply said concentrates and 
assemblies, or that if they are obligated, they are entitled to 
prices higher than those specified in the contract. It is 
further stated that |1&M has sued the co-partners of GAC, 
seeking specific performance of their contractual obligations 
or damages to the extent that GAC fails to perform them. It 
is stated that in the event additional uranium for subsequent 
reloads is not made available pursuant to GAC’s asserted 
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contractual obligations, uranium may have to be acquired 
elsewhere at substantially higher cost. 


It is stated that under each Lease, lessee assumes all risks 
of loss or damage to the nuclear material and is responsible 
for maintaining the nuclear material in good operating 
condition and repair. If such insurance is available, lessee is 
obligated to procure physical damage insurance in an 
amount not less than PruLease’s unrecovered Acquisition 
Cost as it exists from time to time and liability insurance to 
the extent required by applicable laws, rules or regulations, 
but lessee may self-insure to the extent permitted by 
applicable laws, rules or regulations and as agreed to by 
PruLease. PruLease and its affiliates are fully indemnified 
by lessee against any claims, demands, liabilities, costs and 
expenses arising as a result of PruLease having leased the 
nuclear material except certain costs and expenses which 
remain the obligations of PruLease under either lease. In 
general, lessee is obligated to pay all costs associated with 
the nuclear material and the leasing thereof, which are not 
to be paid by PruLease as an Acquisition Cost or otherwise 
under each Lease. 


It is further stated that rental payments under a Lease differ 
depending on whether the nuclear material is carried on an 
Interim Leasing Record or a Final Leasing Record. Nuclear 
material is carried on an Interim Leasing Record (i) during 
any period prior to the initial criticality of such nuclear 
material and (ii) during any period commencing with the 
“cooling-off” and reprocessing of such nuclear material and 
prior to the initial criticality of the reprocessed nuclear 
material. Nuclear material not carried on an Interim Leasing 
Record is carried on a Final Leasing Record. The Leases 
require monthly rental payments. While the nuclear material 
is carried on an Interim Leasing Record and for the first two 
full months that nuclear material is carried on a Final 
Leasing Record, the amount of any specific rental payment 
is determined by allocating PruLease’s then unrecovered 
Acquisition Cost with respect to that nuclear material equally 
over a 360 day period and by multiplying a portion of the 
amount so allocated (the portion attributable to the number 
of days equal to the number of days covered by the rental 
payment) by a percentage equal to the sum of 1-3/4% plus 
the higher of (i) the prime rate of Morgan Guaranty Trust 
Company or (ii) the rate of interest paid by PruLease on its 
commercial paper. After the first two full months that nuclear 
material is carried on a Final Leasing Record, the amount of 
any specific rental payment is the amount payable while the 
nuclear material is being carried on an Interim Leasing 
Record plus an amount designed to permit PruLease to 
recover the Acquisition Cost associated with that nuclear 
material over the period during which such nuclear material 
is expected to be utilized in connection with the generation 
of electric power, taking into account in the 1976 Lease any 
anticipated salvage value with respect thereto. 


It is further stated that under either Lease, specified events 
of default permit PruLease, at its option, to terminate the 
Lease, take possession of the nuclear material, or sell or 
hold the nuclear material. If lessee fails to deliver posses- 
sion of the nuclear material, lessee is to pay PruLease the 
rents then due, and the then unrecovered Acquisition Cost, 
plus any loss, damage or expense sustained by reason of 
default. In the event PruLease takes possession of the 
nuclear material, lessee remains liable for all rent due to the 
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date of delivery to PruLease plus any loss, damage or 
expense sustained by PruLease by reason of the default 
and upon a sale by PruLease of the nuclear material, lessee 
will be liable for any deficiency between net proceeds of the 
sale and the unrecovered Acquisition Cost. 


It is stated that in certain other events which do not involve 
a default, such as damage beyond repair to the nuclear 
material, a government taking of the nuclear material, a 
determination by lessee that the nuclear material is no 
longer useful or is economically unserviceable, lessee is to 
give notice of such event and to pay to PruLease an amount 
equal to the unrecovered Acquisition Cost of such nuclear 
material. Under the 1971 Lease, lessee is then to use its 
best efforts to sell the nuclear material to a third party with 
the proceeds of the sale to be paid to PruLease except that 
Lessee shall be entitled to reimbursement out of such 
proceeds up to the amount of the unrecovered Acquisition 
Cost which lessee has paid to PruLease. Under the 1976 
Lease, lessee is entitled to the nuclear material upon its 
payment of the unrecovered Acquisition Cost to PruLease. 
In addition, either PruLease or lessee may terminate the 
Lease of all nuclear material covered at any particular time 
by a Leasing Record by giving at least two years’ prior 
written notice of such termination, and in such event the 
rights and obligations will be as described in instant para- 
graph, except that, in the case of the 1971 Lease, lessee 
will have an option to purchase the nuclear material for a 
purchase price equal to the fair market value or the unre- 
covered Acquisition Cost, whichever is greater. 1&M and 
1&MP contemplates seeking, at a future date, a modification 
of the terms of the 1971 Lease to limit the amount payable 
upon exercise of such option to unrecovered Acquisition 
Cost, rather than the greater of unrecovered Acquisition 
Cost or fair market value. 


It is further stated that under the 1976 Lease, the Lease 
shall terminate upon certain additional events, such as the 
occurrence of a nuclear incident, within the meaning of the 
Atomic Energy Act, or changes in provisions of applicable 
laws, including the Atomic Energy Act, insurance coverages 
or other regulatory changes. In any such event, PruLease’s 
interest in the nuclear material automatically transfers to 
lessee, and lessee becomes obligated to pay to PruLease 
the unrecovered Acquisition Cost of the nuclear material. 
Upon the entering into of the 1976 lease by I&MP, I&MP will 
include the rental expense thereunder as part of the 
charges to |1&M under the Power Agreement. 


It is proposed that AEP will execute a Guaranty Agreement 
as to payment and performance of all obligations of I&MP 
under the 1976 Lease. Under the terms of the Guaranty 
Agreement, AEP will be obligated, upon an event of default 
and notice thereof, to pay PruLease all unpaid rental 
payments, unrecovered Acquisition Cost, and costs and 
expenses relating to the default by |&MP. 


The fees and expenses to be incurred in connection with the 
proposed transactions will be supplied by amendment. It is 
stated that the Nuclear Regulatory Commission has licen- 
sing and regulatory jurisdiction over the ownership, posses- 
sion, storage and handling of the nuclear material. It is 
further stated that the assignment of the 1971 Lease by 1&M 
to 1&MP will not require any authorization by any other state 
or federal commission except that 1&M proposes to request 
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the Public Service Commission of Indiana, and 1&M and 
1&MP propose to request the Michigan Public Service 
Commission, to authorize said transaction, in each case to 
the extent that they have jurisdiction thereof. It is further 
stated that the execution, delivery and performance of the 
1976 Lease by I&MP will not require any authorization by 
any other state or federal commission except that 1&MP 
proposes to request the Michigan Public Service Commis- 
sion to authorize said transactions to the extent that it has 
jurisdiction thereof. No other state commission and no other 
federal commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 16, 1976, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by the application-declaration which he 
desires to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail upon 
the applicant-declarant at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any time 
after said date, the application-declaration, as filed or as it 
may be amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 446/November 18, 1976 


The Securities and Exchange Commission has issued a 
notice giving interested persons until December 10, 1976 to 
request a hearing on an application by El Paso Natural Gas 
Company (“El Paso”) pursuant to Section 310(b) (i) (ii) of 
the Trust Indenture Act of 1939 (the “Act’’) declaring that the 
trusteeship of Citibank, N.A. (the “Bank”) under an Inden- 
ture dated September 12, 1957 heretofore qualified under 
the Act and an Indenture dated August 1, 1976 not qualified 


under the Act is not so likely to involve a material conflict of 
interest as to make it necessary to disqualify the Bank from 
acting as trustee. 





TRUST INDENTURE ACT OF 1939 
Release No. 447/November 24, 1976 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act (‘‘Act’”) on application of 
Pacific Gas and Electric Company, exempting its First and 
Refunding Mortgage Bonds, Series 76A, due September 1, 
2008, from the provisions, Subsections 316(a) (1), 316(b) 
and 317(a) (2) of the Act. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9537/November 18, 1976 


In the Matter of 


STANDARD SHARES, INC. 
230 Park Avenue 
New York, New York 10017 


(812-4010) 


ORDER PURSUANT TO SECTIONS 6(c) AND 17(b) OF 
THE ACT EXEMPTING CERTAIN TRANSACTIONS FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT 


Standard Shares, Inc. (‘Applicant’), a closed-end, non- 
diversified management company registered under the In- 
vestment Company Act of 1940 (‘Act’), filed an application 
on August 16, 1976, pursuant to Sections 6(c) and 17(b) of 
the Act for an order permitting Applicant to convert a note 
issued by Brand Insulations, Inc. (“Brand”), an affiliate of 
Applicant, into preferred stock of Brand. 


On October 21, 1976, a notice was issued (Investment 
Company Act Release No. 9496) of the filing of the applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application might be issued on the basis of the information 
stated in the application unless a hearing should be or- 
dered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that the 
terms of the proposed conversion, at any time and from time 
to time by Applicant of up to $2,000,000 of a $3,035,000 
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note issued by Brand are fair and reasonable and do not 
involve overreaching on the part of any person concerned, 
and that the proposed conversion is cc stent with the 
policy of the Applicant and with the general purposes of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 17(b) of the 
Act, that the proposed conversion into preferred stock by 
Standard Shares, inc. of up to $2,000,000 of a $3,035,000 
note issued by Brand Insulations, Inc. by, and hereby is, 
exempted from the provisions of Section 17(a) of the Act, 
effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9538/November 19, 1976 


In the Matter of 


SPORTS FUND 

C/o International Research & Management Corp. 
Suite 420, One Palmer Square 

Princeton, New Jersey 08540 


(811-2226) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT. 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Company 
Act of 1940 (‘Act’), to‘declare, by order on its own motion, 
that Sports Fund (“Fund”), registered under the Act as an 
open-end, non-diversified management investment com- 
pany, has ceased to be an investment company as defined 
in the Act. 


Information in the Commission's files indicates that the Fund 
was organized under Delaware law, and that it registered 
under the Act on September 7, 1971. Such information also 
indicates that the Fund has made no offer to sell its 
securities to the public, that the Fund has no asseis or 
liabilities outstanding, and that its organizers have no inten- 
tion to operate the Fund as an investment company. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission on its own motion or upon 
application, finds that a registered investment company has 
ceased to be an investment company, it shall so declare by 
order, which may be made upon appropriate conditions if 
necessary for the protection of investors, and upon taking 
effect of such order, the registration of such company shall 
cease to be in effect. 
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NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 14, 1976, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Fund at the address 
stated above. Proof of such service (by affidavit, or in case 
of an attorney-at-law, by certificate) shall be filed contem 
poraneously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the Act, an 
order disposing of the matter will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9539/November 22, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12SS35/November 22, 1976 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9540/November 24, 1976 


In the Matter of 


ALLIED CAPITAL CORPORATION 
1625 Eye Street, N.W. 
Washington, D.C. 20006 


(812-4014) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING CERTAIN TRANSACTIONS FROM SEC- 
TIONS 12(e), 17(a) AND 17(d) OF THE ACT AND RULE 
17d-1 THEREUNDER. 


) 














On October 29, 1976, a notice was issued (Investment 
Company Act Release No. 9502) of the filing of an applica- 
tion on August 13, 1976, and an amendment thereto on 
September 20, 1976, by Allied Capital Corporation (‘‘Allied 
Capital’), registered as a closed-end, non-diversified invest- 
ment company under the Investment Company Act of 1940 
(‘Act’), for an order, pursuant to Section 6(c) of the Act, 
exempting from Sections 12(e), 17(a) and 17(d) of the Act 
and Rule 17d-1 thereunder certain transactions involving 
Allied Capital, and Allied Investment Corporation (‘Allied 
investment’), and Allied Lending Corporation (‘Allied Lend- 
ing”), both whollyowned subsidiaries of Allied Capital. On 
November 16, 1976, Allied Capital filed a second amend- 
ment to its application which altered the application in a 
manner not deemed to be material. All interested persons 
are referred to the application, as amended, on file with the 
Commission for a statement of the representations con- 
tained therein. 


Allied Capital was organized in 1958 and commenced 
business as a “venture capital’ company, principally fur- 
nishing capital to industry, financing promotional enter- 
prises, purchasing securities of issuers for which no ready 
market is in existence and engaging in similar activities. 
Allied Capital is a licensed Small Business Investment 
Company (“SBIC’’) under the Small Business Investment 
Company Act of 1958 (“SBIC Act”). Allied Investment is a 
District of Columbia corporation newly organized by Allied 
Capital to conduct Allied Capital's operations as a SBIC. 
Allied Capital has applied to the Small Business Administra- 
tion (“SBA”) on behalf of Allied Investment for a transfer of 
Allied Capital’s license as a SBIC to Allied Investment. 
Allied Capital proposes to acquire ail of Allied Investment’s 
issued and outstanding stock in exchange for substantially 
all of Allied Capital's assets and the assumption of all of 
Allied Capital's liabilities. Allied Investment proposes to 
register as a closed-end, non-diversified investment com- 
pany under the Act. Allied Lending is a District of Columbia 
corporation newly organized by Allied Capital. Allied Capital 
has applied to the SBA on behalf of Allied Lending for a 
license as a small business lending company (“SBLC”) 
under the SBIC Act. Allied Lending proposes to register as a 
closed-end, non-diversified investment company under the 
Act and to operate as a SBLC lending funds to small 
businesses. Allied Capital proposes to fund Allied Lending 
by acquiring all of the issued and outstanding stock of Allied 
Lending for an aggregate purchase price of $500,000. Allied 
Capital has applied for exermptive relief in order to create 
the holding company structure and to engage in certain 
affiliated transactions and joint transactions with Allied In- 
vestment or Allied Lending (Allied Capital, Allied Investment, 
and Allied Lending are jointly referred to as the “Allied 
Group”). 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application wouid be issued on the basis of the information 
contained therein unless a hearing should be ordered. No 
requesi for a hearing has been filed and the Commission 
has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemptions, subject to the condi- 
tions set forth below, is appropriate in the public interest and 
consistent with the protection of investors and ihe purposes 


fairly intended by the policy and provisions of the Act. 


Accordingly, IT {S ORDERED, pursuant to Section 6(c) of 
the Act, that the requested exemptions from the provisions 
of Sections 12(e), 17(a) and 17(d) of the Act and Rule 17d-1 
thereunder are hereby granted, effective forthwith, subject 
to the following conditions agreed to by Allied Capital: 


1. At all times Allied Capital will own and hold, 
beneficially and of record, all of the outstanding capi- 
tal stock of Allied Investment and Allied Lending; 


2. Allied Capital will not cause or permit Allied Invest- 
ment or Allied Lending to change any of their funda- 
mental investment policies, or take any other action 
referred to in Section 13(a) of the Act, unless such 
action shall have been authorized by Allied Capital 
after approval of such action by a vote of a majority 
(as defined in the Act) of the outstanding voting 
securities of Allied Capital; 


3. Allied Capital will not cause or permit Allied Invest- 
ment or Allied Lending to enter into, renew or perform 
any investment advisory or underwriting contract or 
agreement, written or oral, as contemplated by Sec- 
tion 15 of the Act, unless the terms of such contracts 
or agreements and any renewal thereof shall have 
been approved in compliance with said Section 15; 
and where any vote of the stockholders of Allied 
Investment or Allied Lending would be required by 
said Section 15, unless the stockholders of Allied 
Capital also shall have approved the same by vote by 
a majority (as defined in the Act) of the outstanding 
voting securities of Allied Capital, or where any action 
of the diréctors of Allied Investment or Allied Lending 
would be required by said Section 15, unless the 
Board of Directors of Allied Capital, including a major- 
ity of those directors who are not parties to any such 
contract or agreement or affiliated persons of any 
such party, also shall have approved the same; 


4. Subject to Allied Capital, individually, and Allied 
Capital, Allied Investment and Allied Lending, on a 
consolidated basis, having the asset coverage re- 
quired by Section 18(a) of the Act immediately after 
the issuance or sale of any senior securities, (a) Allied 
Capital may issue and sell to one or more banks, or to 
one or more insurance companies (but not to both a 
bank or banks and an insurance company or insur- 
ance companies), its unsecured promissory notes or 
its other unsecured evidences of indebtedness in 
consideration of any loan, extension or renewal! 
thereof, made by private arrangement, provided that 
such notes or evidences of indebtedness are noi 
intended to be publicly distributed, and provided fur- 
ther that such notes or evidences of indebtedness are 
not convertible into, exchangeable for, or accom- 
panied by any options to acquire any equity security, 
and (b) Allied Investment may borrow from the SBA 
on such basis as the SBA from time to time may lend 
to SBIC’s and as may be permitted to SBIC’s under 
the Act, including Section 18(k) thereof and applicable 
rules thereunder, provided that Allied Capital would 
not guarantee any such borrowings by Allied Invest- 
ment; and in addition to borrowing from the SBA, 
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Allied Investment and Allied Lending may borrow from 
Allied Capital, and (c) except as above specifically 
provided in this paragraph, Allied Capital will not itself, 
and Allied Capital will not cause br permit Allied 
Investment or Allied Lending to, issue any senior 
security or sell any senior security of which Allied 
Capital, Allied Investment or Allied Lending is the 
issuer; 


5. Allied Capital will cause to be elected as directors 
of Allied Investment and Allied Lending only persons 
who are directors of Allied Capital, elected in compli- 
ance with Section 16(a) of the Act, and at all times 
officers of Allied Capital will also be officers of Allied 
investment and Allied Lending; 


6. Allied Capital will file with the Commission and 
transmit to its stockholders reports prescribed and 
required by Section 30 of the Act, including separate 
financial statements of Allied Investment and Allied 
Lending. Allied Capital will also cause Allied Invest- 
ment and Allied Lending to file with the Commission 
copies of all reports which Allied Investment and 
Allied Lending will be required to file with the SBA. 
Any independent public accountant who signs a finan- 
cial statement filed by Allied Capital, Allied Investment 
or Allied Lending with the Commission shall be se- 
lected and approved in compliance with Section 32(a) 
of the Act by a majority (as defined in the Act) of Allied 
Capital's outstanding voting securities. 


7. Any small business concern which may become an 
affiliated person of the Allied Group may borrow from, 
or sell securities issued by it to, the Allied Group, or 
any member thereof, provided that such transaction 
meets the requirements for an exemption pursuant to 
Rule 17a-6 promulgated pursuant to the Act, except to 
the extent that it fails to meet the requirements of 
such Rule solely because another member of the 
Allied Group is also a party to the transactions or has, 
or within six (6) months prior to the transactions had, 
or pursuant to an arrangement will acquire, a direct or 
indirect financial interest in the small business con- 
cern; and 


8. The Allied Group, or any member thereof, may 
participate in any joint enterprise or joint arrangement 
involving other participants, provided that such trans- 
action meets the requirements for an exemption pur- 
suant to Rule 17d-1 except to the extent it fails to 
meet the requirements of such Rule solely because 
Allied Capital is, was, or proposes to be, a participant 
with Allied Investment or Allied Lending in the joint 
enterprise or joint arrangement. 


IT 1S FURTHER ORDERED that the Secretary of the 
Commission shall send a copy of this order by certified mail 
to the Associate Administrator for Investment, Investment 
Division, Small Business Administration, Washington, D.C. 
20416. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 
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Release No. 200/November 18, 1976 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 12991/November 18, 1976 





ACCOUNTING SERIES 
Release No. 201/November 23, 1976 


In the Matter of 


Paul D. Klinger 
1401 Bethlehem Pike 
Flourtown, Pennsylvania 19031 


ORDER ACCEPTING RESIGNATION FROM COMMIS- 
SION PRACTICE AS ACCOUNTANT 


The staff has conducted a nonpublic investigative proceed- 
ing to determine if: (a) Paul D. Klinger (‘Klinger’) of 
Flourtown, Pennsylvania, acting in his capacity as a certified 
public accountant, wilfully violated and aided and abetted 
violations of Section 17a of the Securities Exchange Act of 
1934 and Rule 17 CFR 240.17a-5 thereunder in that he 
issued an unqualified audit report on a materially false and 
misleading statement of financial condition filed with the 
Commission by a broker-dealer; and (b) in connection with 
the preparation of the statement of financial condition men- 
tioned above, there was a lack of adherence by Klinger to 
generally accepted auditing standards, the related audit 
requirements set forth in the American Institute of Certified 
Public Accountant's (AICPA) “Industry Audit Guide” and to 
the Commission’s minimum audit requirements as set forth 
in Form X-17A-5, including failures by Klinger to properly 
review and report on significant internal control weaknesses 
and to obtain cut-off bank statements. 


Klinger, without admitting or denying any lack of adherence 
to generally accepted auditing standards or to the minimum 
audit requirements of the AICPA or the Commission, has 
tendered to the Commission his resignation, in which he 
agrees that he will not appear or practice before the 
Commission in the future. The Commission has determined 








| 











that in these circumstances no further action is necessary, 
and that such disposition of the matter is not inconsistent 
with the public interest. 


Accordingly, IT |S ORDERED that Paul D. Klinger’s resigna- 
tion from appearance and practice before this Commission 
be and it is hereby accepted. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13005/November 24, 1976 
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Litigation Release No. 7656/November 19, 1976 


SEC v. INDEPENDENCE DRILLING CORPORATION et al. 
(W.D. TX.) SA-76-CA-268 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, today 
announced that on November 3, 1976, Federal District 
Judge Dorwin W. Suttle at San Antonio, Texas, entered 
Orders of Permanent Injunction by Consent against Eco- 
nomic Control! Corporation and Richard Daniel Freeman, 
both of San Francisco, California, enjoining them from 
violations of the registration and antifraud provisions of the 
federal securities laws. The defendants consented to the 
entry of the permanent injunction without admitting or deny- 
ing the allegations of the Commission's complaint filed on 
September 10, 1976. 


Judge Suttle had previously, on October 12, 1976, entered 
Orders of Permanent Injunction by Consent against the six 
other defendants named in the civil injunctive suit. 


The complaint alleged violations of the registration and 
antifraud provisions of the federal securities laws in connec- 
tion with the offer and sale of investment contracts in the 
form of working interests in oil and gas leases located in 


e* Patricio, Webb, Medina, Duval, Calhoun, Nueces, 


Shackleford, Starr, Aransas, Jim Hogg, and Jim Wells 
Counties, Texas, issued by Independence Drilling Corpora- 
tion, Continental Pacific Corporation, Diversified Monetary 
Systems, Inc. and Economic Control Corporation. 


The complaint further alleged that in connection with ‘ne 
offer and sale of investment contracts in the form of working 
interests in oil and gas leases, Freeman and others made 
misrepresentations of material facts concerning, among 
other things, ownership of leases in which interests were 
sold, present and anticipated amounts and rate of income 
from specific lease interests sold, and expenditures of 
monies received from investors for oil and gas well work- 
over operations to be conducted by Independence Drilling 
Corporation under contracts with investors. 


For further information, see Litigation Releases Nos. 7561 
and 7613. 





Litigation Release No. 7657/November 19, 1976 


S.E.C. v. First Western Securities Company, and William C. 
Lasswell, Jr. 
(E.D. Wash, Civil Action No. C76-291) 


Jack H. Bookey, Administrator of the Seattle Regional Office 
of the Securities and Exchange Commission, announced 
that on November 11. 1976, the Honorable Marshall A. 
Neill, United States District Judge for the Eastern District of 
Washington, issued a Decree of Permanent Injunction 
against First Western Securities Company, a registered 
broker-dealer in securities, and William C. Lasswell, Jr. its 
managing partner, both of Spokane, enjoining them from 
further violations and aiding and abetting of violations of the 
Commission's net capital rule. The Commission's complaint, 
which was filed on November 10, 1976, alleged that First 
Western had engaged in the securities business during 
September, October and November 1976 when it did not 
have and maintain the required amount of net capital. 





Litigation Release No. 7658/November 22, 1976 


U.S. v. HAROLD GOLDSTEIN, ET AL. 
(N.D. GA. 76-184A). 


William D. Goldsberry, Administrator of the Chicago Re- 
gional Office, and John Stokes, Jr., United States Attorney 
for the Northern District of Georgia, announced that on 
November 15, 1976, Harold Goldstein was sentenced to a 
term of seven years in prison after pleading guilty to 15 
counts of fraud and conspiracy. Goldstein was earlier in- 
dicted along with four other defendants in connection with 
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the sale of over $1 million in gold-purchase contracts 
between January and May, 1975. The indictment charged 
the defendants with violations of the registration and anti- 
fraud provisions of the Federal securities laws, mail fraud 
and conspiracy in the sale of unregistered securities; 
namely, retail purchase contracts for gold concentrate and 
gold bullion. The indictment against Goldstein was the 
nation’s first criminal indictment for the fraudulent sale of 
gold since the prohibition on private ownership was ended 
on December 31, 1974. 


For further information, see Litigation Releases Nos. 6871, 
6883, 7087. 





Litigation Release No. 7659/November 22, 1976 


S.E.C. v. Irving J. Scott and Robert C. Utley 
(U.S.D.C., Oregon, Civ. No. 76-816) 


Jack H. Bookey, Administrator of the Seattle Regional Office 
of the Securities and Exchange Commission annouriced 
that on November 9, 1976, the Honorable Robert C. Belloni, 
United States District Judge for Oregon, at Portland, en- 
tered an Order of Permanent Injunction against Irving J. 
Scott of Sacramento, California, and Robert C. Utley of 
Lakeview, Oregon from further violations of the registration 
provisions of the federal securities laws. 


The defendants consented to the entry of the injunction 
without admitting or denying the allegations in the complaint 
which had been filed on September 20, 1976. 


For further information see Litigation Release No. 7585, 
dated September 28, 1976. 





Litigation Release No. 7660/November 23, 1976 


Securities and Exchange Commission v. GeoTek Re- 
sources Fund, et al. 

(Civil Action No. 73-0819-WTS U.S. District Court for the 
Northern District of California) 


The Securities and Exchange Commission (‘Commission’) 
teday announced that on November 11, 1976 the Honorable 
William T. Sweigert, United States District Judge for the 
District of Columbia, in support of his previously rendered 
oral decision of April 8, 1976, filed a Memorandum Decision 
and Findings and Conclusions concerning Jack Burke, 
Arthur Young & Co., and Douglas Page, Kenneth Kost, 
Thomas Orr and George Burnill, four individuals associated 
with Arthur Young & Co. at the time of the alleged violations. 


Judge Sweigert in his written opinion found against Jack 
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Burke on some issues and in his favor on others but 
concluded that unless enjoined Jack Burke will commit 
further violations of the securities laws in the future. Judge 
Sweigert denied the Commission’s request for an injunction 
against Arthur Young & Co., Page, Kost, Orr and Burnill and 
found for these defendants on all issues. 


The Court reserved power to conduct further proceedings 
and to make separate Findings and Conclusions concerning 
those defendants and or those claims which were not 
disposed of in its memorandum decision and findings and 
conclusions. For further details concerning this action, see 
Litigation Release No. 5899. 





Litigation Release No. 7661/November 23, 1976 


United States v. Robert E. Cioud 
TY-76-39-CR (E.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth Regional 
Office of the Securities and Exchange Commission, and 
Roby Hadden, United States Attorney for the Eastern Dis- 
trict of Texas, today announced the filing of a criminal 
Information in Federai District Court at Tyler, Texas on 
November 11, 1976 charging Robert E. Cloud, Longview, 
Texas, with criminal contempt of a federal court order 
entered on September 29, 1965, permanently enjoining 
Cloud from further violations of the registration provisions of 
the federal securities laws. 


The Information alleged that Cloud, in wilfull disobedience of 
the Court's order of September 29, 1965, offered and sold 
fractional undivided working interests in Nevada mining 
leases issued by Cloud, doing business as Wildhorse Min- 
ing Property, without complying with the registration provi- 
sions of the federal securities laws. 


Federal! District Judge William Steger set arraignment for 
November 29, 1976 at 9:00 a.m. 





Litigation Release No. 7662/November 23, 1976 


U.S. v. NICHOLAS CHIOLA 
(N.D. ILL. E.D., 76 CR 194). 


William D. Goldsberry, Administrator of the Chicago Re- 
gional Office, and Samuel Skinner, United States Attorney 
for the Northern District of Illinois, announced that on 
September 14, 1976, Nicholas Chiola was sentenced to a 
term of two years in prison by United States District Court 
Judge Joel M. Flaum. Chiola had earlier entered a plea of 
guilty to a one count indictment charging him with violations 











of Sections 17(a) and 32(a) of the Securities Exchange Act 
of 1934. 


The indictment alleged that Chiola had caused Mesirow and 
Company, a registered broker-dealer, to fail to make and 
keep current its books and records by, among other things, 
depositing Mesirow and Company checks into his personal 
bank account and thereafter concealing the defalcations by 
making false entries in Mesirow and Company's stock 
borrowed account. 


For further information, see Litigation Release 7303. 





Litigation Release No. 7663/November 23, 1976 


Securities and Exchange Commission v. Bausch & Lomb 
Incorporated and Daniel G. Schuman, 73 Civ. 2458 
(S.D.N.Y.) 


Harvey L. Pitt, the Commission's General Counsel, today 
announced that the Commission has filed a notice of appeal 
from the final judgment, entered on October 1, 1976, in 
Securities and Exchange Commission v. Bausch & Lomb 
Incorporated and Daniel G. Schuman, 73 Civ. 2458 
(S.D.N.Y.), which dismissed the action with prejudice and 
on the merits against defendants Bausch & Lomb Incorpo- 
rated and Daniel G. Schuman. 





Litigation Release No. 7664/November 23, 1976 


SECURITIES AND EXCHANGE COMMISSION v. BER- 
NARD MAXWELL 
(Civil Action No. P-Civ.-76-125) 


William D. Goldsberry, Administrator of the Chicago Re- 
gional Office of the Securities and Exchange Commission, 
today announced the filing of a complaint in the United 
States District Court for the Southern District of Illinois, 
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seeking to enjoin Bernard G. Maxwell, of Pekin, Illinois, from 
furtner violations of the registration and anti-fraud provisions 
of the Securities Act of 1933 and the anti-fraud provisions of 
the Securities Exchange Act of 1934, in the offer, sale and 
delivery after sale of debentures issued by the Library Choir 
Association, Inc. 


The Commission's complaint alleges that since about July, 
1972, the defendant Maxwell was and is now selling and 
offering to sell debentures of the Library Central Choir 
Association, Inc., and in the offer and sale of these securi- 
ties, the defendant has been and is omitting to state 
material facts which are necessary in order to make the 
statements made, in light of the circumstances under which 
they were made, not misleading. 


Specifically, the complaint alleges Maxwell made misrepre- 
sentations and omissions of material facts concerning: 


(a) the financial condition of the Library Central Choir 
Association, Inc.; 


(b) the interest investors had in the assets of the 
Library Central Choir Association, Inc.; 


(c) the taxibility of interest investors would receive on 
their debentures of Library Central Choir Association, 
Inc. that they purchased; 


(d) the soundness of an investment in Library Central 
Choir Association, Inc. debentures; 


(e) that proceeds received from sales of Library 
Ceniral Choir Association, Inc. debentures would be 
held in an escrow account; 


(f) the return an investor would receive on his invest- 
ment; 


(g) the amount of money Maxwell personally invested 
in Library Central Choir Association, Inc.; 


(h) the background of Bernard Maxwell; and 
(i) the tax benefits investors would receive by ex- 
changing their property for Library Central Choir As- 
sociation, Inc. debentures. 

The Commission's complaint also alleges that no registra- 


tion statement has been filed or is in effect with the 
Commission with respect to these securities. 
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